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OP THk/maITT OClfiN. 


tJ 4 f*sea b/ -any $iiigle nation is ttv^wb^icH forig^s tli6‘ main^basis of mod^ 
intefxt,^ •^ynke^ioek, l|pwever^ plft^veiy littoral stat^ a .«(^e of 
high seaj’^-ti 9 |||l*sis. He •where the municipal, law o| 

that state as we^tiniilnus occupatiq^ihave con client operatic^. 

the Main ^ekyattel supporteier into the subj^t. of territori^ 
water, ^11^lich, on acqy^i nam^>-iricreasing practical important 

mii^n, I propose to make a 
hethA littoral or not, * cn^er 
exclusive operation of Aihsr- 


demands* 


’ a much lar or fishes 

rSmarks with reg|^rd,to tlie^ 
sualrq^arts of* the open sea asi» wUth" 

. ‘ ^ 

The 1- jnfan Insii^itutional wr.'^sti^.aid down that,' by the'' 


national law. 



of nature, 

^ th^rsea was common to all: Et^^idem n^turali iure communia* sunt 
opnium haec,^ aef et aqua proiBKus et marc et per hoc littora maris.' 
DifCer^ces 9£ opihion x^evailed ^the ancient^commentators as 

precise significai ion to be attache^ to t^i^eacpression Jres#Com-' 

perhaps mtlwut considerable plausibility, 
that the* iJ 'was 111 %^“''’ *' 


Bomaji 


pec|;i, 


.auklnd a.ppro^d': 


tune of stswv^^ 

js un(l»nfe,*,i„ Uve 

rt yi modern iutemational law may ** 

Eonrn, 

^^gap^tctual con(Ktrtp.f.v,-i- 


to confined to the 
rally accepted view was 


that it extended 

•thft doe!r 

of the jurisconsults, 
terp?fe-t ■ 


unciated in the writ- 
^Nft^which its conn- 
be ' 

le, in its inception, was 

-1 

rs, deduced froin*^^’ ' 
jther tlmjAi^e;. — 


molest their yaviga#i6n.”* However 

' . In later times, however, Rations and sta'^^^j by the suure- 
macj o£ tlieir pc^wer, and the ^agnitude of thdr maritime 


^y* Maine has hazarde^d^ 
in the sense of being uniT 


e rjsources, 
rid the seas^.4 mrafe« 

and^fihbustQrers, advanced unboui';^^ rhhu^ ^ ^ 


but actuiite^Jii principilllj by a. ben 
^ 

domnnon of several portions of the l^] 
different epochs, claimed exclusive 


claims 
h seas. 


t?o the 
Spain 


reignty and 
Portugal, at 


^ Inst, ill; Dig. i 8. 2. 1, 

2 Noodt, Piobabilia luria, t 1. ec 7, 8; Grok 
(cf. Bar])o:yrac's noto 5). Cf. Dig. 8. 3. J* j 

3 Miiirle’s Law, 7 (i. * 


rigU, funded upon th^. titles of 

Jl - i ^ 

' Uo I.ir Boll. Pt Pao. lib. » ^ g 9^ 

Toot. Coram. ad Paiid. bb i.'t. 6, § 2. 
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^evious dkeoverj^ and Pa^l grants 
eheries th^ Atlantic and Pa^c* 
f so^vefgnty over the so*calM 
be Adri|fic, Genoa t<^tLe Ligur 
he North But ttese extr j 

, long since gave way to the 
tius, Puffendorf, Bypkershoel 
cists’ all uniformly fssertec^tl 
Gpotius, the most authoritatj^ * 
probab1^fl^||||ppi^st'^verenced 
I the d^trir 



tayied 


Petrine on the ground tl 


claim to 
to a portion of 
always unfound- 
and comiJon sense, 
and the sncceediifg imbii- 
|:recdoru ofc the Jiigh sedS. 
;lers of international LiUPfiand 
m witei's on the subject, main- 
fie sea like th# air is so immense,. 


that it is sufficient for tb^ purposSbf all mankind.* Puffendorf, ’.Jiis 
disciple, rested his opinion on the gr«iid that tbe exdusije domi»ion pf * 

,"** *. 

* 1 Phinitnoro’s Int. Law^rd od.), 217 ; ■\VhpaUin’B lut. Law (itoj d’s 2ud od.j,'52f ; § 
llall’p Int Law (3rd od ), 40. 

Spldf'n in his Mare Claunmn ass^tod tho^nreroi^nty of 


as tlio shores of Norway. Sec 
of the 1 ch 2nd Book of Sold- 
I>t‘ Inro Maris p 1, c 4 ; I 
adjoin <o the coast of E 
King of England, Ii ether J| 

ftrojed by that learn o|||[||JPSatid 
say nothing thereon, bat roi 
a double right, in®., a right 
^ri^it of profiricty or owneri 
llrit inh seas, someti 
iia?d ;m(Lll 


love’s notes L> C-o Liti.. 

m Loi’d Hal^i 




Cl!, 


rj>“' 


ITiMK of f,ir 

a BTiTmnar> 
hirt treatise 

Tlic 

Jd aiuk(hnninifnt#oM-ho 

or not. T'.i.iH almiid.-uit,ly 
U ealled M irp ClaiiRum ; and Hiereforc T 
.o-rPadcr thrro In tl.is «na l.ho Kin? of K.«lanlflmt.U 
fisffietioi: wlu<-h lie rffdiaanly c'.cvciaotl) by liiradmirul, and 


Lose -wbicb enf^ 


of ScoT 

Co, Lift., 107ff, 
bc'eu dofinod, with respecfcl 
tlip nuddl4 


F coasts 

ITy of guild i vision, tlie 

Post ; 2, The Nortli Soa on ^hc 
Tlie British Channel on the soiii' 

^ jurisdiction of the KBg as lord and shvoreign of llio sea, ]i?i, 
petween Enghufd and Franco, apd ,to 


I Channel, to oxteud j 

kpf 1 he sea ifctwocn England and Bpain^fcir John (^nHlabii‘’s case, 3 LooU. 73 ; 
5 (lorn With respect to the Westtjl^nd Northern Oceans* iheij^ was said LO bo 

more nneor^ty^ to the limits of RritnJ^pninion Soldon contended^ for the^tuj+est 

exereme of dorri^bu over the Briti 
Ibfun ; while Sir Philip Medows £|||^gestod nuTre confi«od rightH, as to exclude all foreign ships 
of war jV^KpaHHing upon any^of tbe seas of England wdthW special license, to have the 

sole marine iufisdiction within those appropriaffb fishery .^Woolrycl^ on 

Waters, ed.), 5. 

Bynkorehook, Dissertatio de Domi 
lib. i. t. 15 § JO; Hairs Int. Law (3rd ed.J 
4 l)c lur Bell et Pac. lib ii. c. 2. § 3, 



, Maria, cc. 4, 6, 6, & 7 Craig’s lus Fendale 
40; § 40 *Rcg. v. Kcyrty 2 Ex. D. 174 , 175. 



EXTERRlfbKiATJTy Ot? 


t}4^ sea b/«anj dingle nation is noi^^ly unprofitable, but also manifes^^^ 
unjust.^ '^ynke^oek, l|pwever, pl»^he doctrine iipop a<rfiTmer ara|‘^ 
a more practio||^1la8is. He affirmeg it *on 4ttie ground *that *tbe* sea m 
incapable of cf)ntimi!bus occupation and ins^ceptible of ^manen4| 
appropriation.^ But Vattel supported the doctrine npon^ajl these threj^ 
grounds, %nd also upon a fcmrth, namely, that the use of the. sea is inii^/ 
ouou^, that he who navigates or fishes in the dpe^ sea, does injury to ^ 
o?ie.» , , . « • 

•<¥^liatGver be the reasons upon win cF the rule ought really to r<iBt, 
it is perliaps immattn-ial formas at tlje present day *%to may 

.be safely laid do^aa as an nnqnestionabJe proposition of modem inter- 
^ narlonal jnrispriuhmce that the ikaain ocej^^ for the purposes of^navi- 
giition* and fishery —probably the lely uses which the main ocean admits 
is common io* al| the nations.^ The sul)jects or all nations meet 
in tii^e , 0 ^, on a footing of enilre-^quality and indepen^ ^ 

It »'i^jjvever, ihat a state mnv^cqnire exclusive rights of 

as against another 

* A’sliip J 

" an TOinAin^t^ iif 


navin 


a doctr-- ^ 


.i? it carr** This 


uhject to the jurisdic- 
;itfe‘ ^r ^he exterritorii^ity 
a state is artificially 


_^ctnne V which the i<| [der that it may exercise 

L* IT, S3 * . 


fxtoKlcd over its ships i,. tf.e hi.h 


f’Ga in 


tiiieriiational law n * ' 




^oine wriii‘ ^ 

-flowed t«n all , 


J»ns;5iction over Ihem^ Uy 

approach 

oocnnant; " ""’te to preserve /L ^ ■ However 

Wtfiium.- ' ' *««.e,i,c.<..searia T”. Possible to 

> ■"»! 

«<i I. 'ii 7 .C^ 8 ; § 17 .,", C^Vd'H 2 ,„,V 0 

- ^ I Twas 


-«re of the 


‘■‘'•A a?,. Mn:iue% 


Lj 






51 . 


§ i8Z 


0 . u 4 t- tiV! 

«■ 23. § 284,. w, i’ac h,,,;.- ^ 

fAhdy'j pj ) ow (I/airrori(.p’a 2n(i L.iw of V . ‘ • 

iaroaJI. p.... Int. r.,„, .I ^ 08 , ^ J’ f p. 
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THE OPE 


TH^BITOillAL WATERS,^ 


AYS, GULES AND ESTUARIES. 


portion of the territority ofHlie 


F 

Poll the ocean is*regarde3 a fl(^tin" portic 

^ state to w]|icl^it belongs. l^tuJRsj^ter all> isgi. mere metap^jor, and too 
much .cawe* cannot be talfeai iroen *it is made the ^la^ing point for 
new inferences. If th^ figure repijpsented accurately the international 
status of the. ^lip, one consequence of it would be that she ough^ to be 
^linviolable .at all times and under all circumstances, but w^ know it 
to be an admitted principle of iuteniational law that in time of war 
she can be seized ainf condemned by tiellit^’ent st^-Les, for carriage t)f 
CQijitraband or breach of. blcffi^ade.^ However that may be^ it is ^;; 3 fliain 
that all pe^oiis on J^ard a vessel iri^the main occean, whether subjects 
or foreign^, are bound to obey the law of the •state ‘whose flag it 
sails ‘under, as though they were usually on its territory on laljd.^ 
When a private ship enters the port or (what I shaM presently Vdefini') 
the territorial w^er of another independent; state* it t^ecom^s sub- 
ject, in the one case Jjj^olutely, and in the other for some pin-pos<"s o^J/T 
to the jurisdiction, and consequently to the iniinicip|l l^v, of th^^Kstate.^ 
But ships of war or othej^’/ vesselS enjoy a^j^ute in 
tlie jurisdiction of fo 
or territorial waters of 
If, as I stated just 
navigation and 
the exclusive property o| 
cases where a portion 


‘ lot. Law (3j d od it 

igjit oC 

[ritiBl' BO'i*’" 'vpTO^tnj 



vessels enjoy iffl tg^anity from 

®t:a\^eii when the harbours 

^ hig]^ !^WP^ffrmnon to till na^Ons* for 
^videy^c that the soil of its bed cannot be 
ngle slate, except, however, in thos(5^are 
it flas been beneficially occupied for a sufficient 


L76 : Maiifco’s Laq^t. on Inl Law, 86. 


I,obt)rt 


»1 Twiss’ Law of Nations (2nd I 


273 


^ 370 JlalVs Int. La^ (3ra ed , 


272 ; § 105 ; Keul’B IrTS^Pfbdy'B 2nd od.;, 

8 55 ; Maiitf’B Led. on «nt. Law, 91. 

The Cl^ioh, L. B. * Adm. & Ecol. 59. 

The Constitution, 4 1’. D.^ 59. ^ itafoT. 

The Pur!cmPn(%eli?o. 4 P. D , - : • Jj^' vosaol. a disUnction iB drawn fietweoii 

wah regard to comn^. ^d on boa^a 

tboBC ibat ipiin atnl end on boardUe conaeq.lf nceB external 

ternally fo her. and thoBO that being bolongB. is exelusive. 

to bor. In^ibo one oaB., Uie ^ must as a yde opply forredrcBS 
Intheolber, the stale wliese teuitona |R _ * ^ p^tor being alono compoteut 

to tbo govornmetd of tiu- oo.ndry to wbich timv«sel belong , 

,0 paniBh the offender, except in very extrem|eaSo«, 



]#XTS»r OP raftoilTORIiX 

ive it a . prescriptive rights i 

tates.'^ . • • * 

* • • 

Let us* next consider tte extei 


thaVji, 


'of 


leif^tb of •tftne by any one state to 
portion by i)he a^miiescence of* oth< 

L Extentii^br territorial wate: 

tbe territorial water oj? a st^te and^io nature of the sovereignty aii^ 
dominion which that state is* entitled to exercise oVerlit. • • ^ 

First, then, as to the extent of this territorial water. * The. chie^ 
•reasons ^hich have influenced tbe publicists j^-om the ^earliest times 
irf denying* to any state exclusive doiniiii|^' and sovereignty over the 
niaffl"^cean, -cease to be applicable wlien wn come to consider the 
nature of those parts of it •which adjoin the coj^Jts of ar^y maritime 
state. In the vicitiity of the coasts of some maritime states aye to 
^be ^found coral, amber, pearl, sHa-weed, sliell-flsh, &c. in the open 
soa- Howeve]^; bounteous the gifts of nature mig^t be, these sea- 
product would soon be exhausted, if all tbe nations of the earth ^ 
were ^permitted to appropriate them indiscriminately,^ while it would 
be neither uiijusb nor unprofitable to ^llow the exclusive appropria- 
tion of such products by those states on wliose borders they are 
found.® Indeed to allow other nations to participle in them w#uld result 
fii manifest injustice. Besides, every state in interests of its own 
safety * and, self-preservation, is ensiled td its maritime frontier * 

as against other nations, .like any other frontier oi^jaud. It is, of 
consfden^ble importance ’’ saysVattCl, “ t5 the 'saffety and welfare of the 

state that a general liberty be not^ allowed t6\ all comers Ip approach 

so their po^essious, C 3 spocialJy with ships of | war, as to hinder the 
approach of and molest tlieir ‘dayigati&n.”* However 

impracticable it may be for a^ate to preserve Spoutinuous physical pos- 
session-over- its adjeuning -wa®, it is doubtless always. possible to assert 
such a domination over them tS effectually to exclude ever}" other nation 
froHi theifuse. If? is this phy.^al capacity of exclusion which jurists 
and publicists have almost iisNariably regarded as the essen|ial con- 
stituent of T 30 ssfession.® Hence iimollows that, every maritini^ state is 

A Wheaton’s Int. Law (Boyd’s 2nd ed.), *^0; § 164 j The Twee 0«6roederfi, 3 C. llob. 
339 ; 1 Twiss’ Law of Nations (2nd ed ), 295 ; § 182. ^ 

2 Vattel’s Law of Nations, Bk. i. c. 23. § ^7. » a 

Puffend M, do lur! Nat. et Gout., lib. iv. c. 6. § 9. 

4 Bk. i. c. 23. § 288. ^ 

Savip^ny on PoL30S8ion, Bk. ji. §16; Iljllfwd's Jurieprudenco (4th od,), 160; 1 Twiss’ 
Law of Nations (2nd ed.), 234 — 235. > jf 

Lxiatxmcm f.jkqvj*. co iisqu(3 posscssioilem Ipans proxinii viden poiTigeudam, quousquo 
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extA’cise sovereignty dominion over a portion of^Le 
Lidi seas, %YiUim a certniii distance its coasts so fj^r ast Its ’ safety 
reflQei;*; if *necessary, and Hs powerls able to assert iSe^, But as that 
distance ^iinot, with convenience toi other states, “be a variable distance, 
^ei)ending ointlv3 presence or absence of an armed fleet, it wasjpecessary 
*hat spine fixed and determinate limit should be agreed to by the 
common assent of all .states. Bynk^'rslioek in his famous fesay, De» 
Doniiiiio Miiris, was the firs^o suggest tho# the portion of» the open 
sea over which a state could command obedience to its sever ei gut 
fire of its ^innoii f^pm its coast sJiould be considered as a part of its 
territory : Quousque e terra imperari potest, — Qu6 usque t<^)rmeiita ex- 
ploduutnr, — Terrae dominium finitur,/ nbi liiiitur armorum vis,‘ — i»|{iis^ 
language. Succeeding publicists have one and all accept gd this sugges- 
tion, and fixed the distance at a inari^ie league from the shore^at low 
tide. It may now be taken as fairly established by the conscnsjiis of 
civilized* nations that eacli ma|^itime state is entitled 4o the extension of 
its frontier over the sea which washes its shores to the distance of a 
league or three sea mile|p4‘rom low-water mark. The greai. iifiprovcments 
recently effected in the range of artillery, may, perhaps, render it desirabJeJ 
consistently with the rcqulifmieiits ,of the i>rinci2)le upon wjiicli *a slate 
appropriates this 4^rine belt, that its measure .of distance should be in- 
creased, but this can only bg ^one bj^* the general consent of ua^iCuis by 
specific treaty with particular states.* It should be borne in mind,’ that the 


rontiijoxiti potesi liabf'ri sg1i<]itiini ; oo qiiippo , .-iio navif^oUi^, reett 

taTiu'ii flefondiLiir ot si'rv^iilikr jjop.iossio inro (jiTsiOMiOi Mwijm' eniin aiiiCijj^cMidiuu eufjt 
de?i: Coni ut no, tjvi ita icm tenet, nt al i n.s co intdo iena'A, <Tn BynkuroLoj^k, JOisBoiUtio 

do Uoiuniif) Mans, c. ii • 

J DiK^fcii'i’taTU) do Doyiiiiio ^ariB c. 2. 

Tlio wrilors who prooodod By iikershook, ontortiy ocl vague anc\ widely tlivorgoul .vTtuvs 
am to ilio^KLano(‘ to winch the doruiuiou exioudod. “ Albe»icuB GontiJis oxiendod 

it to otio buudrod milofl ; EalduH and Bodinuaf I Hixty ; LoeoeuitiB (d^ lurt^iiritiino o iv. 
^ Gj ])utwit lit two^xyrt’ Bail ; tniuthor ivrit or (Ji^^^cval) makes it oxlond as far^as^could Ixir ^^,on 
from the hUoro. Valiu in liis cominenLary oWfM' IVencli Ordounanees of 1G81, fell, v^), would 
hitvo it roaoh uh far a.s ibc bottoumcoiild bo found witli the Icad-liuo/’ Uc<j. v. Keijn, 2 Ex, 
I). (G3), iVdt pey Cockburn, C. J. ^eo also Wlit*toii’8 Int. Law (Lawrence’s 2nd ^d.), 320 r§ 6 
(note 103). * * 

2 1 JMfiUirnoTp’a Jnt Law (3rd (ul ), 27G ; § 198. The Crown of England, under a treaty with 
the Em purer of /Tdiiua has jurisdiction over mitiish Bubjocts, “ bmng wifkiii the dominions of 
ilio Emperor of China, oj being within anwlnp^r vessel at a distance <d net more than oue 
huudrod uiilea from tiio coast of China.” 1 Aillimforc’s liit. Law (3id QdLJ. ^ j § 109. 
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tliv^.mil€;z^ue around the coasts maritime state is tei’med it^ierri- 
torial water./ in^a metaphorical se||e only, because a cerli^in^brtion of 
the high seas eSa be properly d|jscribed as territorial, cmiy #n me 
assumption that "the sovereignty anii dominion of the adjoining state 
over it is alujalute and exclusive, which, however, fn .the case of the 
territorial^water they are not. To obviate any chance of confusion that 
may pos^bly arise from the use of this expression, Sir Travers Twiss 
pitjfers to designajie this poi^kion o? the. hig||^ seas adjacent to a state 
as iiwi^'urisdictional waters.’ 

II. Sovereignty and dominion, over territorjpl wate^j^Tlio next 
and mos^ important branch ot our enquiry is, what is the precise nature 
^of ^he sovereignty and dominion fjhich a state is entitled to exercise 
ov.er its territoyial^yater There has Ix^en some diffigi-ence of opinion 
amongst inteftiatiohalists.npon this matter, but they are clearly agreed 
so far that, this sovereignty and dominion of the state are not so absolute 
and paramount ovor its tma torial water as they arc over its territory by 
land and its ports. “ Tliis right of doininiou or property/’ says 8ir 
Travers Twits, gives to a nation a right to e|^*lude all other nations 
from the oiijoyineiit of the territory of which it lias taken possession, 
and 1ts*rigl^t of empire (sovoreigntji) warrAn*ts a nation to enforce its 
own sanctions against all who would intrude upon its%|Titory.”' Every 
stat(^ tlnu'ofore, in the exercise of its *riglit of dominion, has an 

♦ • • n m • 

absolute right to refuse a passage to foreigners over its territory by land, 
wlietli^i^yitime ’of peace or war. But with regard to the passage of 
foreigl^iips^^^^^SCS!#®^ water, internationi^lists Are agreed that 

a state possesses no such rii^t of interdiction, if. such passage be* with 
an innouent'or harmless inieii^t' purpost^.'^ 

Mr. Manning, , in his Law « Nations, thus liinif s the piirjDosos as to 
whi«h this right oif soveroignt\and dominion may be exercised : — For 
some- limited purposes ” says he^ a special right of ’jurisJictjfn, and 
even (for a*t‘ew definite purposesN^t dominion, is conceded to a state iu 
respejit of the^part of the ocean iiumli^Vilely ad joining its olm coast line. 
The purposes for which this jurvidiction and d(jjninion have been recog- 
nized are— {!) tlie regulAtion of fisl^j^'ries ; (2) j;ho prevention o§ frauds 
on «,isLom hmvs; (o) *thc exaction of harbour and lighthouse dues; and (1) 
the protection of the territory from violation in time of war between 


1 1 Twisb’ Law of Nations (2ii(l od.), 23i ; § 

2 nail's TnU^w LW cd ), 201-203 j § .59 j 1 La^\ of Nations (2uil cd ), 302 ; § ISG 

Y. 2 Ex. D. I ^ 
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|iK)ther pa^’ties. The distance from t^coast line to which thi« qualtfied 
pr^ilege ^xt^iyJs has been variolply ^ measured, — the^ mo^t- pi'evalent 
distarfbes*bhing that of a ca-imou-sh<jjb or of a marine i|ague from the 
shore.”^«*This may be accepted ae a fair sum nf ary of the purposes for 
A which a state, . according to modern international law, maj exercise 
^ sovereignty and dominion over its territorial water. 

But, acqprding to the ancient municipal law of England, the tirown 
is said to have possessed a^olute sovereignty and dominioei over the 
British Seas as against foreign nations, including the right to p^v.hibit 
foreign ve^ls from%>assing over them 5 and in the controversy regarding 
the .freedom of the seas in the seventeenth century,® the English writers 
and lawyers under the lead of Seld^i* strenuously maintained the r^ht 
of the Crown England to these waters, insisting that the title, to 
the sea and to the fundus maris, or. bed of the sea — tarn aqu;%,e quam 
soli — was in the King. Lord Hale says, “ The King of Englai^ hath 
the propriety as well as the j^irisdiction of the naivow seas ; for he is 
in a capacity of acquiring the narrow and adjacent sea to his dominion 
by a kiirtl of possession which is not compatible to a Subject ; and 
accordingly regularly the King hath that propriety in the sea.^^® ^ The 
narrow sea, adjoining to the coast of England, is part of tliie waste* and 
•demesnes and (M^inions of the King of England, whether it lie within 
the body of any county Ooke, ^Baconj^ Blackslone^, and "Callis 

* haye at different periods re-asserted the same doctrine,® and so have the 
more modern writers.® But, in Rejf, v. Keyn the Judges, m^^^mously 
declared that, guch a doctrine bad long since beeif ttw^CUroned, tlii^gb, no 
doubt, some of them -held that it applied^ ^he three-mile zone. 

(a) Sovereignty over territorial wl.er.-«~The right of sovereignty, 
involves the right o^ civil and criminallegislation, and if a state had 
as complete dominion and sovereignty jf/er its litto^ffl sea, as*if pos^^sses 
over itUand territory, it would follow/., that the laws t)f a state, whether 
civil or criminal ought, proprio y^^re, to apply to its^ subjects^ as 


well as to foi^igners within its 



sea, and no special legislation 


• Maniiing’R Law of Naiioha (Amos’ od.), 119. * ^ 

2 {iacon’s Abr. G40 ; Co. Lttt. 107 ; UalW, do lure Maris, cc. 6. 

^ Hale, do lure Maris, c, 6 ; Hargrave’s Law Tracts, 31. *• * • 

4 Hale, do lure Maris, c. 4 ; Hargrave’s Law Tracts, 10. 

6 Co. LiCfc 107, 2G0b ; Bacon’s Abr. tit. gonrt of Admiralty j 1 Black. Comm, 110; Oallis 
on Sowers, 39-11. 

6 Sclmltofl’ Aquatic Rights, 1-5; ChA^y on Prerogative, ^6; W()olrych on 

Wati're (2T)d cd ), 41 ; Hall on '^ho Seasho* (2nd ed.), 2, 8 ; M‘'''',.-S^**^^reehore, 663^ 
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ougiit to i)S necessary. But witlayegard to foreigner’s in ^ foreign 
ships na vigating ibis part of the sea, Various treaties have * been* entered 
into between E|%land jp,nd some of foreign states, and varioits statutes 
have been passed by Parliament, for 4he maintenance of neutral rights 
and obligations,^ the prevention of breaches of the rSivenue? and fishery 
laws, ^ and for relief in certain cases of collision. The treaties and 
Ib^islation for the first two purposes have been altogether irrespective 
of the thre^mile distance, be#ng founded o^ a recognized principle of 
intel-ifB^ional law, namely, that a state has a right to take all neces- 
sary measures for the protection of its territory its si^j^jects, and 

the prevention of tiny infraction of its revenue laws. In the Ikvce 
dchf^eders^ Lord Stowell distinct!}^ atfirmed the principle that, within 
a Kmit of thr^*miles from the coast of a state, all dire^jt hostile opera- 
tions aue by the law of nations forbidden to be exercised. In OJncrch 
y. TlalJifanL,^ deeided^in the United States in America, Marshall, C. J., 
fully explained ttie principles upon \j;^liich the right of a state to 
legislate within this limit for the protection of its revenue is 
founded, xfie^ English legislature has assertedfa certain jurisdiction 
over f#r^n ships by the 527th section of the Merchant Shipping Act, 
If and 18 ¥ict. c. 104, which provides that whenever any injury has 
in aii^^ part of the world been caused to any propertj^elonging to Her 
Majesty, *oy to any of Jler Majesty’s ^subjgcjis, by any foreign ship, if 
at any time thereafter gucli ship is found in any port or river of the^„ 
nr. within three miles of the coast, if it be shown 
that s^ch injin'y^^^^Sy probably caused by misconduct, V want of skill 
of the masfer or mariners, itjnj^ be detained until satisfaction be hiado 
’ for the* injury, or security l^given to abide the even-t of any action or 
suit,”' The Privy Council iiMltolet v. The Queen^^ appeal from a 

1 Cf. Tho Foreign .EiiliPtniciit Act 34 Vict. c. 90), which'* imposes penalties for 

various acts d«io in violation of ncuirl^^bligations. It applies to all the di^inions of 
ller^I^v^osty, ‘including the adjacent territmTO^waterB.’ Tliis .statu Lo therefore applies to 
India and the Colonies. * 

2 Cf. 39 and 40 Vict. o. 3G, An Act for the consolidajjjon of Acfcs relating to Customs. 
S. 179 of this Act embodying fctie provisions o| s 212 of the previous Act, 16 ^ 17 Vict, 
c. lj|7, onact^ ihafc if a * foreign vessel is found within tfiree miles of the coast, conveying 
spirits, tea or tobacco, otherwise than in vessels or packages of certain specified dimensions, 
the articles in question as well as the vessel itself shall be liable to forfeiture. 

i> 3. C. Rob. 1G2. * 

« 2 Cranch,4J|J. 8.), 234, cited in vi 2 Ex. D. G3. 

L. k 1 r. C. 19 ^Nw L 
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senteiic^^ of tlie Vice- Admiralty of Siei’ra Leone," wliicli’liad 

co^ideniiied^c^^s and boats seized for breach of the cn|1icni8 ordinances of 
tlio Qolony; held, that altbdtigh the t\>lonial legislature L\d power t(?inake 
law>s four'tbe protection of its refcnue, within a* distance of thre^ miles 
from the shore,«yef it being proved in the case that the vessel from which 
the goods had been unshipped was not within three miles from the^ shore 
at the time of the nnlosiding, it was not liable to the harbour dues payahlft 
under the customs orcUiianc^. The Leda^^ K salvage ease, And Genrral 
Iron Screw Colliery Co. v‘ Sclnmtiarrnfiy^ a collision ease, arose witli h'e§;ard 
to the coi^iructioifr of certain sections of the Merchant Shipping Act. 
In tbe former Dr. Lushington held that s. 330 of tlit' Statute 17 & IS 
Viet. c. 104, which is limited in Serins to ‘ the United Kingdom,i in-i 
eluded tbe throe ^hles of open sea round England. ^In giving judgment, 
bo says: — ‘^^Tben arises another question — What are tbe li mi Vs of the 
Ignited Kingdom, according to tbe intention and ^ true constj.‘uct 4 ion of 
the statute? Now, tbe only ^answer I can conceive’lo that question is, 
tbe land of the United Kingdom and three miles from tbe sliore.’^ It 
might be^’said that tbiSVease bad no reference to foreign sbip^s at all ; but 
this objection docs not apply to the other ease because tbe eircupislances 
of that one went a good deal furtbo«. There the collision htid occurred 
witliin three of tbe English coast, aud tlio damage w^as done by a 

IJrilisli to a foreign vessel.^ ^3?bo owners of tbe British vessel ^il'ed a bill 
ill Cliaiicoi’y to declai'e a limitation of her liability according to tbe pro- 
visions of s. 504 of the Merchant Slii’])]»ing Act, 17 A 18 104. 

it was admitted that unless tliere was reciprociij^^i^.t is to sa^nnless 
tbe statute might in the like case, liave be^i j’clied on by the foroi^ ship, 
it could not be relied on against Lor*; Tlie question therefore argued 
was, whether the statute ai)plied to the iJality of tbe collision, and there- 
fore would have ajqdied to the foreign sbijfc. Upon tbi!^*\Vood, V, C., (after- 
wards iord llaiberley), in deliver in g^udgmeul, said* — “With respect 
to foreign ships, I shall adliere to opinion which I expressed in Qoqw 
V. DolirHy,^ that a foreign ship meeting a British ship on tb& open* ocean 
cannot prtqx'rly be abrii^ged of her rights by an Act of tbe British legis- 
lature. { Tb(m comes tbe question bqw far our legislature could properly 
affect the rights of foreign ships, within tbe limits of tbreV miles ffom 
tlie coast of this country. There can be no possible doubt that tbe water 
below kiw-watei' mark is i>art of ih^ high sea. But it is equally beyond 

1 J m i 1! D.*A J. Gll 
- - 
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question ^tlTat for certain purposes country, may, by the ccgnmon laT?^^ 
of nations, legibjinately exercisq junsdigtion over that p<jrtion®of the ]|jigh 
seas, which liofVithin the distance 3:>f three miles from its shore.*. Whe- 
ther this limit was determined with* reference to the supposed range of 
cannon, the principle that the jurisdiction is meJi^ured by the power o|^ 
enforcing it, is not material, for it is clear, at any rate, that it extends to 
• the distance of three miles ; and inany instances may be giyen of the ex- 
ercise of ^uoh jurisdiction ‘‘liy various natii^s. This being so, one would 
ceT:tlifiily expect that that recognized limit would be the extent of the 
jurisdiction over foreign ships which the Mercham' ShippiJ^g Act would 
'purport to excrciie. In dealing with so large a subject, the natural 
. desire of the legislature would be* to exert all the jurisdiction which it 
(!?ould assert with a^duo regard to the rights of other mtions.’'' Further 
on, h^ observes : — Authorities have been cited to ‘the effect that every ^ 
nation has the right to use the high seas, even within the distance of 
three miles from the shore of another .country ; and it was contended 
that it was not legitimate to interfere with foreigners so using this 
portion of the common highway, except for tlA: bona fide purposes of 
defeaice, protection of the revenue, and the like. It is not questioned 
that thero*is a riglit of interference for defence and revenue purposes ; 
and it is difficult to understand why a country haviii^ this kind of terri- 
torial j^i^isdiction over a certain portioi^, 4 )i the high road of nations, 
should not exercise the right uf settling the rules of the road in* 
intei’'^te of commerce. An exercise of jurisdiction for such a purpose 
wouH|be, at leas|r?B' beneficial as for purposes of defenoe and revenue/’ 
ft follows from the docfmne of exterritoriality of ships, to which 1 
have ’already adverted, tUacrithe criminal law ^ of lilngland applies to 
British subjects *as well as^o foreigners^ on board British ships on the 
high seas, and that it does not*?vapply to foreigners iq foreign ships on 
the’ high seas. * But the quea^n, whether it applies to foreigners in 
foroign ships within the territoriBKwater of England, seems never to have 
arisen before the case of v. Kcifn,"^ decided in 1876. lief ore I come to 
that case 1 shall call your attention to the ^urse of decisions in this 
country prior to that date. TM qualified-^ power of legislatibxi which 
tlfe Indian" legislature possesses by delegation from the British Parlia- 


> Heij. V. SaltJcr. Dofirf< li, Ci. C. Cf-6 ; Re^. v. L. K. 1 Or. C. ICl ; v 
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,jiient in consequence of its peculiar ]^ition as a dependency England 
has ^erved fo r«i^ before the Court?* in ^ this country ^me important 
questions with reference to the territorSjEil water of Ipdia, instance^ (1) 
as to the power of the Indian legislat?are to make laws affecting British 
|ubjects, native er liaropean, navigating such waters in Briti^ ships, 
and (2) as to the extent of the operation of the Indian Penal Code within 
snch limits. The cases; in which tl^ese questions have been raised, ^ 
contain a judicial discussion some of tlio points, upon n\diich^ the solu- 
tion of the question I. have just proposed to consider ultimately depSSSf^. 

In Iteg, % certain offence was ('ouimitted by a European 

British subject within three miles of the coast of Indift, and the question * 
arose whether the accused was to be clftirged according to English.law lor 
under the Indian Bpnal Code. Mr. Justice Holloway sijgge«^d that th« 
^locality was within the territories of BHtish Iiidik, as defined in ss.A and 
2 of the Indian Penal Code, and that the offence ojight to bacha|jge<l 
under that Code. • * 

In lleg, v. Ehnstone, Whiiwelly at one of the prisoners, named 
Marks, a European Briti^i subject, and a seaman on boaref a British ^ 
ship, the ^Aurora,’ was charged with maliciously destroying the |h4> 
fire on the high seas, at a distance of* more than three miles •from the 
shoi^ of British Giulia, and within the Aduihralty jurisdiction of the 
High Court of Bombay. The*tria1, .of course, to(ik place accortling to 
- t he High Comet’s Criminal Procedure Amendment^Act, Xlll of 1865, whicli 
was the lex fori at the time, but the question arose whether th^^fcture 
and extent of the punish meat to be awarded to the ^f^^oner was My be 
regulated by the English law, or by tli«I^idian Penal Code. rTliis 
involved the consideration of several ImBrtant points, nainely : — (a) 
Whether the Governor-General of India mi Council had the jiower to 
legislate over European British subjects cm the high .seas .beyond three 
miles frote the coast of India, eithey in British or in foreign vessels, 
or over foreigners in sucji parts of the mgh seas in British vessels? *jJ^} 
Whether there* liad been in fact such legislation ? (c) Whether the 

Governor-General of Indian in Council bUd the power to legislate over 
British ^idbjects within the iferritorial %ater of India, or over foreigners 


‘ 1 Mailms SessiojiH, 18G7, L-itnl in Mayno’e Penal Code in the commoniary on 8, 4. 

2 7 IT C. fCr (' ) SG. Cf. v.wThumption,*^ 13. L. R. (0.*Cr. Jj I, (ah io the 

law iiuiler wrliieli the K^ nienec' to bo lulJictcd .similar cu'cuniatancowJ^ZVio v. 


Muunf, L. ll G r. C. 283. 
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wiCliin that limit, and (d) Whetbe^the operation of the Indian Penal 
Code 'extended ^.over such territorifi water? With regal'd *t<1 (a), Sir 
Michael West||»]^ held that the statute dti & 33 Viet. c. '98y>as well 
as the statute'* 28 S? 29 Viet, c, 1,7, left it an open question. With 
regard to (fc), he held that Act XXXI of 1838 Invipg, been repealed 
bjr the Tudian Penal Code (Act XLV of 1860) and Act II of ][809, i9 
j was^inribcessary tq determine it, as it depended:. on the construction of 
fhe repealed Ach As to (c)jhe held that having regard to the established 
rirf#B3€ international law, and the case of Kolet v. The Qiieen^^ the Indian 
legislature probably did possess the power of legislating wi||i regard to 
tlie high seas withJn a distance of three miles from the shores of British 
India. ^ And lastly, as to (d), %v^iich was the most important of all the 
points involved in the case, as it is the one with w.hich we are now more 
direeHy concerned, the ^ Chief Justice was of opinion that, the w^ords 
“ H whole of the territories which are or may become vested in Her 
Majesty by the rtatute‘21 & 22 Viet. c. ^106 — (by which statute all the 

territories in the possession or under the government of the East India 
Company ^ere transferred to the Crown anf, over which^the Indian 
’Penj:! Code was to have operation), included the maritime territory of 
British India, or its territorial water. In tlie result he held that, the* 
offence in question having been committed beyond th?^ maritime terrkiory 
of^ritti^ India, the substantive law un^ej which the sentence was to 
he passed was the English law and noi; the Indian Penal Coth?. It n ^h± _ 
he that the decision of the Court upon the last point was a mere 
obitm dictum, li^T^ise no one ever suggested that the criminal law 
of a^wuntry could have so whle an operation as to extend to persons on 
the Ingli "seas at a distance, fjs in this case, of more than fifty miles 
from its shores,* yet it shops at any rate that the Chief Justice of 
Bombay,* before Nybom Reg. Irviue^ does not ap^^ear to have been 
cited, was dispersed to lay down the same doctrine which Mjr. Justice 
Holloway Tiad previously expros^igftJ in that case. ^ 

This la's t point, however, arose directly, in the case oS Reg, v. Kastya 
et ah* where the prisoners, native lo^dian subjects, were charged 
with having committed certain o|Eences on^the high seas, bot within 
tUree mil^s from the coast of British India. The case was tried 


1 L. K. 1 P. C. 198. 

2 1 Madras Sessions, 1867, cited in Mayne’s Penal Code in the commentary on s. 4. 
% Bomb%I. C ^r. C, 63). Cf. Bap't BaUii y. Thv Queen, I. L. R, 5 Mad. 23. 
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originally by tl>e Magistrate of tbe^^Tbana District. The «sfeatute‘^23 
& 24 Vi(^.. c.^88, coupled with thJ^ statute 12 & 13 Viet, c^^ 96 had 
con^err^d jurisdiction on the Mofuswil * Courts over ^^[irsons brought 
before them charged with offence committed ^in pltices where the 
Admiral had juris^liction ; so that the question of jurisdiction* was 
fccarcel^ mooted in argument. But one of the principal questions 
discussed was under wha't law, the English or the Indian, •the*sen-t 
tence* was to be passed. Kemball %> Wt^t, JJ., bqforo Yi^hoin thb 
case had been brought unfier their revisional jurisdiction, ai)fiii»wed 
of the decision of jpolloway, J., i^i Reg^^v. IrvinSy' and distinctly 
declared that the territorial jurisdiction of BritkU India extend<,*d 
into the sea as far as one marine league from its coast, that "the 
Indian Penal Code was applicable to otrences committed within this liiiiit, 
and that therefore the prisoners were rightly punished undTr ilie Jiidian 
Penal Code. Mr. Justice West, in the course of his judgment, sa^s : — 
^‘Writers on international law have recognized tlie principle that so far 
as its own subjects are com;erned, every slate may properly define the 
limits of its own territories beyond the line of coast. The n^tcessities of 
orderly government on which tins principle rests are as great aiul obvious' 
rin a dependency as in the rhliag country. A limit of tliroe,mifcs fi'om 
sho^e has thus cony;' to be recognized as undoubtedly within the general 
powers of legislation conceded to Colonial governments \h\/ki ySflie 
ygiecuy L. 1 P. C. 19S); on the same ground of public convenience 
and necessity it might not unreasonably be argued that t.liestv^:>wers 
extend, except 'where otherwise expressly restricl^A?^ to tlio nia1S| ii 
laws for sea-going vessels engaged in lisbing or on vbyages one 

port in India to another, and the persons of board sucli vessels*.’' ^ 

It is necessary to consider in this coinfection the effect of the statute 
37 & 38 Viet, c. 27, cited as The Courts (Colonial) Jurisdiction Ar>t, 1871, 
upon tlig foregoing decisions. It is an Act passed for the purpose of 
regulating the sentences imjiosedby Colonial Courts where juflsdictiou ip 
try offences is conferred by Imperial Acts. Section 3, among «»tKer thi.u§s^ 
enacts that, when by virtue of any Act qI Parliament, a person is tried 
in a Copy! of any Colony fqr any crii^e or offence committed upon the 
high seas out of the territorial limits of such Colony, such p^’son sh^fll, 
upon couViciion, bo liable to such punishment as might have beoti uiHieted 

t . • 

o 

t 

^ >SeHyiois^ 18^7, cited lu Mu>no's FAiaJ Code in the coiiuiieutiyiy^ on h . 4. 
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upon hin^^ .if the crime or offence had been committed within the limits 
of such Colony. ^The term ^ Colony the above section included British 
India by virtue sec. 2 of the Ac^ It is therefore evident Hfas^t tfiis 
statute certainly ' abrogates the law It^d down in Reg. v. Thomfson^^ Reg* 

V. Elmstone^ ffliitwcll, et al.^ and The Queen v. j[tlie last being a 

decision o? the Privy Council), becaxise it is only under Acts of Parliament i 
^nd hot finder Acts of the local legislatures 'that tlie Indian and the 
Colonial CQurts aje ernpoweuod to ify offences committed on the high ‘seas. 
But statute leaves untouched Reg. v. Trvi^ie* and Reg. v. Kastya Rama 
ei i(L^ if the high seas within the distance of a maidne league from the 
shores orBriiisli India be considered to be within its territorial limits, (as 
Xo however, the statute is sileiit), because in that case the local 

Courts derive tjjeir^’urisdictioii from the Acts of the loc^il legislatures. 

Y<j^u wiir have* observed that in none of the above cases were the 
Courts called upon to consider, the question whether they had jurisdiction 
to try and punish ^reigners on board foreign ships for offences committed 
by them within the limits of the territorial waters. That question arose 
for the first ^inie in England in Reg. v. Keyn^ moi^p popularly nailed the 
^‘Franconia’ case, which, for the profundity of le.;rning, research and 
legal reasoning displayed in the ^judgm^ifts of some of the most ‘ 
eminent judges- who toolc part on that occasion, %ill endure as* a 
cona^picuo^as landmark in the legal literature of England. The ‘ Fran- 
conia ' a German ship, commanded Keyn, a German subject, was on 
her vcii^jpe froniTIamburg to the West Indies. When within two and a 
half n^s from tlieHtatacli at Dover and less than twq mile§ from the head 
of the®dmiralty pier, she, through the negligence,* as the jury found, 
of Ke^, ran into tlie British *8ll\p ^ Strathclyde,’ sank ker and caused the 
death of one of her passengers^ The accused Ke’^yui was tried at the 

m 

Centra] Grfminal Court and convicted of manslaughter under the English 
* * • • * 
law. • The learned judge at the trial, Pollock, B., reserved ilie j^uestioii 

of jurisdictJbn for the opinion of the Court for Crown Cases Eeserved. 

Tha'case was. twice argued; the second time before fourteew judges, and 

the conviction was quashed by q, majority of ^seven to six, one judge 

Archibald, J,, having Hied hefore|the judgment was given, hq^.whose 

opiaion wag "known to have been the same as that of the majority. The 

♦ 

1 1 B. h. II., (0. Ur. J.,) 1. ^27 Bomb » H. C., (Cr. C.), 89. 3 l. C I* V. 2^3. 

* 1 Madras Sessions, 1807, cited in Mujiii? « renal Code in the comiuentary on e, *1. 

‘ 8 Bomb., lAC., (£r. C.). 63. ’ 
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minority of tbe* Court, Lord Coleridge, C. J., Brett and Ainpldi^t, 

Crdve, f)enm^rn and Lindley, JJ.,**' held that by the Jiaw of nations, 
tb? open «sea within three ’miles of Wie coast of EnglalicVis a part of the 
territory of England as much and £^s completely is, if it were land, it 
would be part ^of gits territory, subject, however, to the right of free 
navigation on the part of other nations, if such navigation be wdth an 
innocent or harmless purl^ose ; that this right of navigation *is uierel)4 
a liberty or 'easement which all tlfe worW enjoys .in cowunon, aild 
does not by any means derogate from the sovereign author ity-r,^i the 
state over all its teri-Jtory 5 that consequently every provision of English 
law, Common or statute law, applies to the >vhole of this territory ; that 
the Central Criminal Court, which succ.'eded to the criminal jurisdictioii of* 
the Admiral over the seas without the body of a county, Ipid jurisdictivn 
to try the case. Ijord Coleridge, C. J., and Denman, J., relied the 
further ground that the ofiFence was in contemplation of law wholl}^com- 
mitted on board a British ship and therefore within tlkc‘ territorial juris- 
diction of England. The majority ot the Court, Coekbnrii, C. J., Kelly, 
C. B., Dn^mwell, J. A.^ Lush and Field, JJ., Sir II. Philllmore and 
Pollock, B., held that the Central Criminal Court had no jurisdictioji, 
<tnd quashed the convictiorf. ^ The el^aborato judgment of LorjJ^ Cockburii, 
(h^J., in which fhe majority of the Court substantially .aLrroed, pro- 
ceeded upon the ground thilt the' sovereignty of a state ovaa tbc^'Seas 
adjoining its shores exists only for certain definite purposes, tor wdjich 
such sovereignty has been conceded to it by olh^r nations, the 

protection of it's coasts from the effects of nostiiiiios bet Wf3e|g other 
nations when {he}^ are at war, the protection of itsVeveime ai| rof its 
tisheries, and the preservation of order Iiy its police; that gi-autiifg that, 
usage and the common assent of nations have appropriated the sea with- 
in three miles of the slnire to t!ie adjacent state, to^ deal with* it as.Sucdi 
state m^ht think' fit and expedient for its own interestf^ yet such concur- 
rent assent of nations cannot of itself, without express and specific 
legislation Parliament, convert that, which before wasf in the'oye of 
the law high sea, into British territory so as to render tlie whole of the 
Commop law, and the statnU^s wljich have no ‘special reference to such 
waters, proprio vigore, applicable to it, or invest the municipal Cohrts 
with a ‘ jurisdicticii over foreigners on board foreign ships, a jurisdiction 
which they'did not possess before. 4^' Lord Chief Baron Kelly and Sir 
Eobert Phillimore, seemed rather to throw a doubt asJ.o te conij)etency 
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of fParliiunt^nt consistently with a .due regard to the Hghts othor 
natioiis and tlif principles of ^international law, to njake the English 
criminal law agpltcable witihn the l|rnit8 of the territorial wateV.*^ • 

In conseque'nce ol the decision ki this case, which, it mayljp observ- 
ed in passing, cannot bo considered as altogether satisfactory, the 
British rarliainent shortly after, in the session of 1878, parsed a* 
statute, ^<1 4& 42 Viet. c. 73, called the Territorial Waters Jurisdiction 
^ct,* which, by virtue of Hie interpretation clause contained in sec. G, 
exfijppsly extends to India and the Colonies.^ Tlie preamble recites that 

thoriglitful jurisdictionof •Her Majesty, her heirs aind successors extends, 
and has always oxtt^mh'd over the open seas adjacent to the coasts of the 
^ Lhuied Kingdom, and of all otli^r parts of Her Majesty’s dominions to 
tg such a distance as is necessary for the defence and security of such 
dotninn^iis. 

’Jiie ^statutes therefore, is not merely eiicactive but also declaratory * 
of the existing jimsdieth)n over the terril^orial waters. The Act, annnig 
oilit'r things, provides that, An offence committed by a person, whether 
he is or is iiT»t a subject of Her Majetdy, on open sea within the 
waters of Her Majesty’s dominions, is an offence within tlui 
jurisdietioi 4 of the Admiral, alt hough it ma^ have been committed on • 
board or by means of a f(.Hvigii ship, and the person \^^ko committed siicli 
off<^co uTiy he arrested^ tried and punishej accordingly;” and it tliei* 
declares that “ The territorial watei^s of ifer Majesty’s daminions^i 
rel'erofcp to the sea., means sucdi part of the sea adjacent to tlie coast of 
Ihe iMitod KingdW^, or the coast of some other part ot Her Majesty's 
Pomii®ns, as is deemt‘d hy int^nmaiional law to be •within the territorial 
sovere^nty of Her Sla-josty ; and for the purpose of any offence declared 
by the Act to be within the jurisdiction of the Admiral, any part of the 
opeli sea within oifcMuarine l<nigue of the coast measured from low-Avater 
mark shall bt* detained to be open sea within the territorial watery of Her 
Majesty’s il?)minioiis.” 

* A doubt seems to have been entertained by some of the Judges who 
were in the minority in the eiuse of Rcff, v.^AVya, whether when an 


f 


SivUimfy Maijicand Mr, Hall Imve cnOrizca the i>pmion 
hasotl r;d.hor on f.; round h o! luuniripal ihaii uf intermit ional lavA . 


of tlio majority, as h(MntT 
Muiue’ri Leet, oiT Int. l/uvv. 


38-^41; Ilan\s Inl. I7a\v (3ra , § oS^uote). • 

^ See, IjonI f;hjmeellor's (Loul (^iirft’s) HpeecU iutrodueinj^^ tin: Bill in Puih,aiiciiL. 
Beinmti:^] in luftoelv'iiiJOit, Liiw fBaUuv’b ‘‘d )> ool) 
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offence |s ccmifuitted on board a foreign ship traversing tbsB rterritdriai 
water of a state, and no one, save it^ passengei's or crew, is concerned in, 
or suffers from, what is done on boarp, such state can afesame jurisdiction 
over the^ offence and punish it. But if a foreign ship lying in, or enter- 
ing, the port of ^ stcie be, as doubtless it is, according to the rules of inter- 
nation p.1 law, subject to the jurisdiction of that state, so fully and com- 
pletely tliat every offaiice committed by one foreigner upon affothor onr. 
board that ship becomes cognizable by the ocriminal Courts of^that state 
concurrently with the Court of the state on which it depends, iirj^ems 
somewhat difficult to conceive why a different rule should be applied to 
that ship when she is passing through its territorial water. The difficulty 
o£ drawing the line between a vessel vhich, from stress of weather, casts^ 
anchor for a few J[iours in a bay within the legal limits of, a port, though 
perhaps twenty miles from the actual harbour, -and a vessel ent^ing a 
port, would seem to indicate that the same rule ought to be equally appli- 
cable in both the cases. It may also be remarked that the terms of section 2 
of the statute 41 & 42 Viet. c. 78, to which I have already referred, are ap- 
parently eomprehensivx enough to include the case in question. The 
Criminal Courts in France, however,^ refuse to exercise jurisdiction over 
offences committed by one foreigner, upon another on board a forcrgii ship, 
or cover acts conca ning the interior discipline of that ship, either when it 
is passing through her territorial water or lying in any of^ Ifer j)a)rts, 
provided the peace of that port is 'not affected. I^he reasonableness and 
expediency of this practice have been so amply demonstrated by ij^^^llall, 
that it seems sojnewUut strange that it should not liSfVc yet been ffiopled 
by every otlier state as an international nile.^ * |t" 

(b) Dominion over territorial water — We have hitherto ^nfiued , 
our attention to the" nature of the sovereignty or jurisdi<*tion which 
a maritime state, and particularly England, is entitled to exercise over 
its teri;itorial sea. We shall now examine the nature of the dominion 
or right of property which it may exercise over it. Prima^facie, §over- 
(‘ignty and dominion arc correlative and co-extensive. When aiiafion 
takes possession, for instance, of a vacant tract of land, it acquires, 
under ^eg'dinary eircu instances, tlio dominion or fullest right of property 
concurrently with the right of sovereignty. But this gerfOral rul6 is 
liable to modification according to the nature and circumstances of 
the place of which a nation takes j)(iBSCSsion .* Tlio case* of the territorial 
* iia\\\ Jut. Liuv (aid cd,) i § r>8. • » Ibkl, 2^203 ;4| 51). 
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wafers is one where some modificatioJ^bf the rule is necessary. T^e nature 
of both sovereigipty and dominiop over these waters is soi^ewhat peculiar. 
Testing th^e^ nature of dominicjp over these waters by the possible 
physical uses of whiclf they alone se«m to be capable, namely, navigation 
and fishery, it is undoubted that, unlike the waters tncompassed by the 
territorial limits of a state, these waters are open to the peaceful naviga- 


tion of tfie whole world, while at the same time international law has uni- 
formly conceded to every independent littoral state the exclusive right of 
fislteiy» over its territorial water, to be exermsed subject, though it might 
be, to the overriding and paramount exigencies of nanigation/ ^ By treaties 
with France and tiie United States as well as by the implied assent of 




^nations, the right of fishing withiif three miles of the coast of the United 
I^ingdom is vested^ exclusively in the subjects of Her M|ijesty.^ 

If^a state had' as oomjjjete dominion over this belt of sea, as it 
possesses ^over its territory on land, it would follow that its ownership of 
the subjacent soit would be equally absolute. The fact of encroach- 
ments on the sea, by the construction of harbours, piers, forts, 
broakwateri^ and the like, generally made byi states, is •sometimes 
adduced as evidencing their right of property in the soil of their 
adjaoenf paters; but such evid 4 jnce n!ust, indeed, be regarded ' 
as very feeble proof of such proprietary right, as tlk acquiescence# of 
oths# states in such encroaclimenls is capable of being explained on 
the ground that, being made for the benefit of navigation, as, they gener- 
ally aMLJone, they are made for the common benefit of all states, or that, 
being tnstrucled the purposes of defence, tliey arebaade within the 
strietfiuits of the riglit of self-preservation inherent in all states. * Lord 
Hale, ^h(\'*as 1 have already observed, was an implicit adherent of the 
now exploded doctrine of the sovereignty and domniion of the King of 
England- over the adjacent narrow seas, maintained that the King’s right 
of property or ownership in the sea and the soil thereof w^'as ej^^ideiiced 
principally fl) by his right of fishing in the sea, and (2) by his riglit of 
pro’Jierty to the shore and the maritime increments.^ t 

In England the question regarding the^ight of the Crown to the 


^ Puffoiulorf, do Tiir. Nut. ot Gent., Hb. i^c. 5. § 0 ; Vifttol’s Law of Nations, ifk'*. i. c 23. 
§2^. Who can doubt" says Yuttol, that tlio pearl fisheries of Balirem and Coy km may 
lawfully bocomo property" 1 Twiss’ Law of Nutious, (3rd. ©d.) 311 313 j § 191 j VVhoatou b 
J ilt. Law (Boyd's 2ndVl.), 237 ; § 177. • * 

® Wlioaton's Int. Law (Boyd’s 2iid ed }*241. 

Bo Jure jyftris, in^ c, 4 , IJargravo's Lav Tracts, 10-17. 
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bottom qf the sea has been inciden^ly raised in several cases* Pacing 

over BhtndeU CaUerall,^ King y^ ^ Lord Yarhoro'^gh^ qmA ' Bcnest 
* • * ' 

V. Pq)f)n,^ ill which the proprietarjf right of the Cro<vn to the land 

beiieath^the sea is asserted in geueral terms, fou"^ided/apparentlyj upon 

the old doctrine %f the narrow seas, which still seemed to iintjer 

in the minds of the judges, we come to comparatively more recent 

decisions, injlnonced, *no doubt by the modern internaticflial doct 

trine of the three-mile zone,^in which the ovrtiership of ;the Crown in the 

soil of this limited portiori of the sea is expressly acknowledgfliil? • In 

OaituiicJl y. j^ommisstiWicrs of and Forcffts^^ in the House ()f Lords, in 

which the exclusive right of the Crown to the sal moif fishery on the coast 

of fSootland was in question, Lord Weifsleydale in delivering his opinion^ 

said: — Tliat it ^would be hardly possible to extend hshing seaw;w‘d 

bt-yond the distance of three miles, which b}’ the acknowledge|| law of 

nations belongs to the coast of the country — that which is nnd^r the 

dominion of the country by b^ing within cannon ran^^^^ — and so capable. 

of being kept in perpetual possossi(ui/^ And Lord (*ranwi»rth, too, a})- 

pareuUy entertained th^isame opinion. In Whiisfohle FrceFiJfirrKy. 

which involved the right to collect tolls for anchorage* beyond low- 

water mark, Erie, C. J., laid* down broadly that ‘‘the soil 4 )i' the 's<*a- 

slinre, to the extei^of three miles from the heauh, is vested in the Crown.’’ 

AVheii this case came before ^lie House of Lords on appea 1,« Loi^WcAiel.'y- 

assented to that rule, but Lortl Chelmsford adverting more di rectly 

to the above statement of Erie, C. J., observed : — The Uiree-vnufe limit 

depends upi HI a p*ule ^f international law, by whl^fS* every indA.*ndent 

state’ is considered to have territorial propiady and* jurisdicti(®iii the 

seas which wash tlieir coasts within the assuuu'd distance of a cannon- . 

shot from the shore. Whatever power this may impart Avitli respect to 

foreigners, it mav well be questioned whether the Orptvui’s ow*nerslup in 

the soiiof the sea to this large extent, is of such a clmracter as of itself 

to be the loundatioii of a right to compel the subjects of Ihil countjy to 

pay a toll for\hc use of it in the ordinary course of navigation,’^ • . 

The observations in tlje above cases are no doubt open to the remark 
that tkiy are mere obiter ^icta, and lot judicial * decisions on the point 

we are now discussing, but still, as expressing the deliberattj opinioil^s of 

% 

i r> 15 A 268. ^5 3 H. & C. 0; 1 Oaw’a Ajm). (’a 4N. tS.) 178. 

1 Knapp, C)0. V 4(>5. 11 (- H (N. S.) 3H7, 413. 

<*' 11 11. L, C , ][)1 :ic(' the ,,<Lmc eaae befure ^.whefjuci Cliiimbei^3 C.’A., (N.^ ) Soli. 
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som^f of Uke^’iiiost eininoiit judges in.^figland, tliey are deserving^jof much 
considcraUe weight. . , • ^ 

The decisior* of Sir John PattesJ)n and the statute 21 & * 22' Viet, 
c. lot), The Cornwall* Submarine Mines Act of 1858, paased s<^pn after 
by Parliament to give practical effect to that deqteion, *is sometimes 
r(‘lied upon (and indeed was strongly relied upon by Lord Coleridge, 
J.,'ia Reg, v. Kegn^y as showing conclusively the existence of the right 
of the Crown tcA the soil i%i the open sea below low-water mark. The 
Duc*ljg»fe)f Cornwall, which is vested in His Royal Highness the Prince of 
Wales, by the Charter of 11 Edm 3,^ (having the force an Act of 
Parlia-ment), extend,^ into the sea down to low-water mark. Mines in the 
Duchy existing under the bed oi the sea within the low-water mark 
haying been cai^'ieifout beyond it, a question was raised^on the part of 
the Cr^wn as* to ( 1 ) whether the minerals beyond the low-water mark, 
and not within the county of Cornwall, as also (2) those lying under the 
sea-shore between 4/he higji and low-watgr mark within the county of 
Cornwall, and under the estuaries and tidal rivers within the county 
Ixdunged to ftio Crown or to the Duchy of CoriA^all. The nfatter was 
retVrred to tlio arbitration of Sir John Patteson. The argument on 

tJn^ part of^ the Crown was that tlit^ bed of the sea below low-water 
mark, and therefore beyond the limits of the ^uuty of CoAi- 

wallj^ beUiiged in pro|)erty to the CroN^n.^ The argument on be- 
half of the Ducliy was two-fold: lirSt, that all which adjoined and 
was co^||g?cted wilh the county of Cornwall passed to the Dukes of Corn- 
W'all ujider tlie tertlfc of the original grrant to the?n, at^the time of the 

civaticO of the Duchy; and therefore, that eveTi if the bed of the 

^ sea cls^vhore belonged to the Crown, it had jiassed from tlie Crown to 
the Dukes in the seas adjacent to Cornwall ; secondly,^tliat the bed of the 
st'a did noiV^long tT.)^the Crown, and that the Prince wa^s entitled, as first 
occupant, to the oiiiies tliereuuder. As to the property in tlie mines 
and mineral^ lying under the seashore between hic;li and low-^vater mark 
wnthin* the county of Cornwall, and under the estuarfbs and tidal 
rivers witliin the county, Sitt John Pattcjjpn’s decision was that, 
iliey were vested in Ilis lioyal Highijjpss as part of the soil and territorial 
posrt^B.sions (A the Duchy of Cornwall. But on the first point, namely, as 


1 Kx. D., 03. * • 0 

Tho cliart(tr js Hot t)ut at. Irngili tho rmirtet, (8 Co. Kep, 1) iu wliicb il wiiB 

Umt all tho oftVcU oi an Aci uf rarliameiil. 
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to the property in the mines and iiijj^rals lying beyond low-water nmrt, 
an,d not withip the county of Gornwalj,, he expressed ^Iniself thus : — 
I am *of opinion and so decide, that? the right to the ^minerals below 

low-wate** mark remains and is vected in the Ch*own/ although those 

» 

^minerals may'be w(jn by workings commenced above low- water mark and 
extended below it.’’ The statute 21 & 22 Viet, c. 109 , which gave effect 
to this decision, went a‘ little beyond the precise terms of this aWarJ, ami 
declared and enacted that siy?h mines and mkierals werQ as between Htir 
Majesty the Queen,, in right of her Crown, and His Royal Highn««the 
Prince of \yales, in /ight of his Duchy of* Cornwall, ‘^vested in Her 
Majesty the Queen in right of her Crown as jjart the soil and terri-- 

tor ial possessions of the Crown ^ 

In India, the Bombay High Court, relying upon the ^Jnglish aulhori- 
ties above adverted to and a few more, have similarly l^ld iu 
two cases, (though the point did not directly arise in them) that the 
Government is the owner of the soil of the sea within distance of tliree 
miles around the coasts of British India. In Reg, v. Kasfya Rama et 
where one'of the points^taised, namely, whether the reniovaPof a number 
of fishing-stakes lawfully fixed iu the sea within three miles from the 
sliore by persons other than those who had planted them, constituted an 
otfence under the ^onal Code, depended upon, a determination of the 
farther question whether ^tlj^e bed of this portion of the sea as wii;il as 
tW fisheiy ihereiu was or was not^a part of the prerogative right of tire 
Crown, West, J., in the course of his judgment, after 'citing usual 
authorities,^ obs,^3rvedv “ Those authorities s upper t^liioth the or^ership 
by tiie Crown of the soil under the sea, and the proposition Mpit the 
subjects of the Cr6wn ‘ have also by couimoa right a liberty omishing , 
in the sea, and in its creeks or arms as a public common of piscary,’ 

‘ yet in some cases tlie King may enjoy a property^ •exclusive Hjf tlieir 
coinmorv of piscary. He also may grant it to a subject^ and consequent- 
ly a subject may be entitled toil by prescription,’* The sovereign’s rights 
are as great utider the Hindu and Mahomedan systems as under *tlie 

1 See the- judjjjnicnt of Lord Coleridgo. C. J., iAHetj. v. Kayriy 2 Ex 1). (63) *155- 158, aiul 
tlio ciitic‘(sm upon thiB urbitratioT. by Cockbarif C. J., in the same case. 2 Ex. JJ. 19i)"502. 

5: 8 Uomb. 11. C 'C.r. C.) 03. " ^ 

- BbiufU'U V Cu/ff'rfi//, 5 n & Aid. 2G8 ; Boncttt v. Vipfiriy 1 Knapp, 60; Malcoluimn v, 

10 11. L. C 590, Bn 11, V<inMihU'b catiCj 0 Hep. 1 Q56, and Uuilw’a note to Co. Liu. 

§. 440. ^ • 

Hale, de lure Mans, p. 1, c. 4; IJargra\^c’s taw Tracts, 11, C 
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Englfsh ; birt wiiliout a miiiuie ejf^niiiation of these, it is suflgcient to 
say that by the aokfiiuBitioii of Iii^ia as a dependency, the ^kowii of Great 
Britain necessariJy^becainc eiupowerM to exercise its prerogative^ and 
enjoy its Jura regalia *in this couutjry and on its coasts, snbjet3li^alway8 
to the legislative control of Parliament,’^ • • 

The position thus laid down by Mr. Justice West was adopted by 
Sir Micliael Westr(»pp in Bahan Mcujaclm v. Ninjii^Shravuchq^ and 
and supported in an elaborate, Exhaustive and extremely learned judgment 
by indif^endent reasoning and original r<*sean?lj ; thungli, no doubt, the 
actual circumstances of tlic efiso before bis Lordship ^*erc iiot^uch as to 
^lecessitate an exprefsiim (d judicial opinion. It was a civdl action, for 
<butiiiges and for an injunction to retrain an alleged illegal disturbance 
(d‘ ihe plaintiff ’s^rigfit to fish and use fishing stakes aii^d nq^s fixed in the sea 
below ]< 4 ^v-wa^r mark and within three miles from tlie coast. It having 
been cj^n(ji|ijd tliat, in the absence of any appropriation by the Crown of 
the soil of^UiO territorial water of Britisli Jndia or of the right of fishing 
tliorein to any particular individuals, such right was common to all the 
snl^jn^cts of ffer Majesty, and the Court being of ofinioii that anniiteifer- 
ence wjth the reasonable exercise of that- right was actionable, the question 
"We are now c!£)nsidering, namely, as toi the rig^it of the Crown to tlic soil 
of the territorial water of Britisli India^, could directly arist*. 

The Chief Justice, however, fully ^reviewed almost all the 

authorities bearing upon ^ the point, aiel said : — “ Uowsower grca.ii 
or 'sniillkruiiiy be tlie value of the analogy, it may porliaps be well 
to obs^e that as 1ft Croat Britain tlio sovereign, as. Lord of the 
AVasU'jM said to be Lord alsy of tlie Britisli territorial waters and the 
wil benliith them, so in India wo lind that, as a general rule, its waste 
• lands are vested in the Ituling Power.” And then agayi, after discussing 
the. ^ariotis aiitliorftios which tend to establish the projiusition that, tlio 
owneilsbip of the bfeds of tidal rivers in British India is generally •vested 
in the.Crowi * he puts forth an additional argunieiit thus .—“Assuming, 
as I'tliiiik vve Inay, that the proposition— that the beds of tidal rivers in 
British India are, like those of such rivers in GjK?at Britain, prima facie, 
to be regarded as vested *in the Cn|hrn— is establislied, the transition 
therite to tlie proposition— that the subjacent soil of the British Indian 
seas, within the tci-ritorial limit of three geographical miles from loa - 
water i«,ark, is also vested iu'the Ciintn— is (if the like proposition ii'- to 

J J, L U , « riornb,, liC 
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< * , 
ilie terrijtorial waters of Great Britain be true) not <lifficult,» l/)r a f)avi- 
^Gible river^ in such part of it ?s the tide flows and^ebbs is an* arm of 
tbes«i/’" * ; •# 

Tli^ statute 41 and 42 Viet. c.S'^y which, as I*have*atready observed, 
extends also* to fculia, throws no light wliatever upon this question. It 
does ijot at all declare the law as to the ownership of the bed of the sea 
below low- water mark/ According to the decision of the majorfty in 
V. Kpaju} which is binding on all the Courts 4n England, it skeins now*to 
be finally settled that, no Mutate having been passed by Parliaiiwitt^ap- 
l)ropriatin^ the bed 'if the territorial water 5*ound the British coasts, the 
Crown lias not, except in the case of an uninterrif^jted occupation for 
a sufficient time to gain a title by jicescription, any right to this* bed 
as against othe^ nations. Notwithstanding the dicta ^of the learqed 
Judges in Tteg. v. Kastijd llama et aX^ and liahaa Mayacha v. T^aga Sl^raviicha 
rfio/ noticed above, the judgment of the Court of Couunoi^ Pleas 
in BlacJq)ool Pier Co, v. FyhJe Union doelaring the elSect of lleg, v. Keyn 
upon the point under discussion, would seem to render a further con- 
sideration of it neoossiiify in India. • 

According to international law, every maritime state, whioli^ takes 
upon itself the burden an& charge^ of securing and assisting navigation, 
ekber by erectiii|ff or maintaining lighthouses,,, or by aflixing sea-marks to 
give notice of rocks and shoals, is entitled to im])Ose a reasonable 1%11 on 
all who navigate through its tATilorial water. The right of passage 
over all porti<ms of the open sea is one of the natural rights o^^atioiis, 
but every vessel ” says Travers Twiss, citing Azuu^^"^ which eas^ anchor 
within the jurisdictional waters of a nation, becomes 'liable to t& juris- 
diction of that nation in regard to all reasonable dues leviM for the. 
maintenance of the general safety of navigation along its coasts. If a 
v('ssel merely passes along the coasts of a nation wivLout caSting anchor 
within, the limits of a marine league, or without oiiUring any port or 
liaibuur, it is not subject to the payment of any territorial 8ues/’^\ 

i 

3 2 Ex I)., 03, 

- 2/k Ftancomu, 2 P. 1). Harris v Oirnen. of FnitiCMWui, 2 C. l\ D. l73. 

H^U>u\h n C (Or C.,) ♦ * l.h n i Bomb. JO. 

■> 4G L J fN. S.) M. C. 180, whero the court of Comnioii Pleas licld »that the pfirt of 
a pier V.elow low-%\ater in^rk was on t of iJie realm, and thciTforo not rateable to the poor 
uiuler 31 A' 3/ Viet e. 122, b. 27. , « 

6 1 Twish’ Law of ’Kahoufa (2 tuJ Ed.), 30^; § 187 j Grotius, de lur, Bell, et Pac., lib. ii. c. 3. 
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4f theli, tho law of nations p<;|fniits every maritime state pnder the 
above circumstaBces to levy such a toll from q. foreignerf It is mani^ 3 st 
that the munic^al lav^of that state would a fortiori allow such toll to be 
taken; from its own subjects. But •the foundation of this rjgfct being, 
in the o^e case as in the other, the construction* ahcT maintenance 
of^scmie works of public utility calculated to ajd and promote the -safety 
navigation, wliicli may be said ^o form as it were tbe quid pro quo for 
tlie’imposifioii of •Buch a tolf; it is manifest tthat no state can, without 
reiilltftng any such corresponding benelit or service, compel its subjects 
to [ray toll for the use of ’its territorial water in tlie ordin^y course of 
navigation; nor cai/a private individual merely by reason of his owiier- 
iShip of ,a districtu^ maris or a pt»rtion of tlie bed of the sea, either 
under a charter oy grant from tlie sovereign, or by prescription which 
presup^ses such a gnuit, claim to levy such a toll from persons navigating 
Bueli i^kvaturs. If/! says Halo, O. J., ‘‘ any man will prescribe for a toll 
upon the sea, hcf rnu^t * allege goal coi^sidercition ; because by JIagua 
Oharta and other statut*\s, every man has a right to go and come upon 
th(‘ sea wid^out itnpcdiment.’’ And so it has b Am decided in* England, 
in v. 77/'* Fr(v fV.s7o‘/>{ of If JiHduble^^ that, the Crown cannot 

compel its gubjccts to pay a toll for casting anchor in the ordinary 
course of navigation in the bed of the territorial wateX’Ound the Britfsh 
coasft, beci^use the right to cast anchor is un^r^ly an incident of the right 
of free navigation to whicji every subject is entitled. The OrOAvn may, 
howev^irlevy such toll, if authorized by an Act of Parliament to do so. 

B||S, gulfs and'?fetuaries. — Besides the territorial water, theinaritime 
dominIKi of every state also^extends, according tJ the law of nations, 
oyer arils of' the sea, bays, gulfs and estuaries, which are enclosed by 
•headlaiAls belonging to one aiul the same state, ai^d wherever the sea 
coast. ipifiden ted b/ ymall bays and gulfs, the territori-.y water wdiich is 
supei*?iaded to tliefti stretches seaward from au imaginary line drawn from 
one fmadlan!! to another.® But as lln‘ro are bays and gulfs of such largo 
dinfewSioiis that they could not possibly be said to form^n part of the 
teiTitoiial rights of a state, a qualilicatioii Inqi been engrafted by tbe 
law of nations to the erfeet that, tj^ey must ^be of such configpi’atioix 
♦ * 

1 11 ir. L. c. 193. ’ 

2 1 TsviHii* JUaw of Nations (2na 293^-295; Wboatoii'M Tut. (Boyd’s 2nd 

Ud,), 237; § 177; 1 riiiUituore’s lut. Law* (3rd Bd.l, ^ IsS ; IJnil's lut. Law {3rd Ed), 
153 610. 5 11. • 
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auii extevii it would bo witbjjfc tbo physical competence of^tbo 
slate, possesskig the circumjacent laiu^^, to exclude other nations from 
every “portion of such seas; or ai Martens puts it,' ‘‘ Ps'-ides maris 
torritori{\ ita natura vel arte inchism, ut exteri &(litu inipediri possint, 
geiitis eiiis sunt,, cuius est territorium circumiaceiis/’ Upon this prin- 
ciple, .the Bay of Bengal, tlie Bay of Biscay, the Gulf of fSt. fjawrence, 
the Gulf of Jlexico, the Gulf of Gascony, the Gulf of Lyons, and many 
similar portions of the high sea have always been regarded «as interna- 
tional waters and excluded fijoiu the territories of the adjacent states/ 
Groat pritaiu Ri.s immemorially claimed and exercised exclusive 
pro2>erty and jurisdiction over the bays or portions hf the sea cut off by 
lines drawn from one promontory tfr another, and called the King’s^ 
Clinnibors. They^, are considered as included within the bodies of the 
adjacent counties of the realm, and therefore subject to the operfj^ion of 
the Common law. Bui> the real, and in some cases, perhaps, almost in- 
superable, difficulty is in doteruiiuing what hay or gulf should bo regard- 
ed as included within the tcuTitorial dominion of a state. Referring 
to the Common law of Tiiigland, we find Lord Hale in his l)e lure Maris, 
laying it down that an arm or branch of the sea which lies within the fau- 
ces tcuTae, so that a man maj roasoiuibly discern between shore and shore, 
is, or at least inay>be, within the body of a county.^ This test is indeed 
extremely vague and indefinite, inasmneli as the distance w ill ck‘arl}’^ij'^ary 
according .to the nature and size of the object to be discerned, although, 
no doubt, it indicates somewhat Lord Hale’s opinion that usagtii^yid the 
mode in wdiicdi a povtioii of the sea has been ireaCvfd as being pjtrt of a 
particular county are material, ^ ^ 

In Rog. V. Cutinhiglidm,'^ the question to be determined Was ^liether . 
certain foreigners wdio had committed a crime in a foreigil vessel 
lying in the Bristol Channel, were subject to the jurisdiction of Oqm- 
moii lajv Courts in the county of Glamorgan. Although the placSs^* where 
the offence was committi^d was Rdow low-water mark, bcyontl any ^ river 
and at a poiit where the sea wans more than ten miles wide,- it wagi held 
to be within the county of Glamorgan, ajid consequently, in every ^ense 
of thayvords, within the territory Great Britain. Lord Chief Justice > 
Cockburn rested his judgment upon the local situation of that portion of 

the sea as w’ell as upon the fact that it had always been treated as part 
« * • 

^ rt. 3. c. 4; Hiu-gravo'.w L;u\ Tracts, 10 alao 4 Inal , I'AO, 

2 liell, Cr. C. bO. 
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of tUe parish of Cardiff, and as parf^f the county of Glamorgan. This 
question again arose in a late pase‘ before the Privy Cqfiftcil, on appeal 
from the Supremie^Court of the Colony of Newfoundland, wfih I’egard 
to the jurisdilftion of that Court ove« Conception Bay, which Kqg on the 
east of tlmt Colony. It is situated between two promontories at a dis- 
tance of rather more than twenty miles from one another. Its average ^ 
width is fifteen miles, agd the distance of the head of the bay from the 
two proincwitoriea being reff[>ectivAy forty mul fifty miles. Lord Black- 
bum^lio delivered the judgment of the B<Rird, said: — Passing from 
the Common Law of England to the .general law of^iations, indicated 
by the text-writers 6n international jurisprudence, wo tind an universal 
agreement that harbours, estnarits and bays landlocked, belong to the 
territory of tin; nation which possesses the shores rougd them, but no 
agreement as to w^iat is tlie rule to determine what is ^ bay ’ for this 
2)nrp^^se.’'^ It seems generally agreed that when the configuration and ^ 
dimensions of tln^bay are such as to show that the nation occupying the 
adj(nning coasts also occupies the bay, it is part of the territory ; and 
with this iflea most Of the writers on the subject refer to dcfensibility 
troni^tlie shore as the test of occupation ; some suggesting therefore a 
wi(Ub of yiie canium-sliot from shore to Shore, or three miles ; some a ^ 
cannon-shot from ea:eh shore, or six miles; some an arbitrary distance* of 
tcn^uilejf^ All of these are rules which, if ^adopted, would exclude Con- 
ception Ihiy from the territory of NeTffoundlJnd, but also would Lave 
exclutj^ from the territory of Groat Britain that part of the Bristol 
(Channel wliieli in v. Ciuinirujhnui,^ was decided* to be in the county 

f norgan. On the other hand, the diplomatists of the Piiited 
n 17-Od c’laimed a territorial jurisdiction over much more exien- 
s,'"" and Chancellor Kent in his commentaries, though by no moans 
ho*w^eight ^f his authority to this claim, gives some reasons for 
udering altogether unreasonable/’ , 

b dRes not appear ter their Lordships that^ jurists and text writers 
hmI what are the rules as to dimensions and configuration, which, 
roin other consrderatioiis, would lead the conclusion that a bay 
not a part of the territory ot the state^ possessing the ^joining 
anti it has never, that iney can find, been made the ground of 

any judicial determination. If it were necessary in this case to lay down 
• • • 

J Ihrf^ct U. S Cahl>^ Co. v. Amtlo-Amor^cSi Toh-arnph Co., 2App, Ca. (304), 410. 

Supra. Ik ^ Hih Tiufiltsliip bore rofoning to lb*lawaio Bay. 
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a rule, the ilifficulty of the task wo^W not deter their Lorflsiiips from 
atj:.emptin^ to fulfil it. Uut iu their opinion it is not ntcessary so to do. 
It seems to them that, in point of fact, the British^Gove^ment has for a 
long peigod exercised dominion oveiHhis bay, and *that their claim has 
been acquiesced ift.by other nations, so as to shew that the baj^ has been 
for a long time occupied exclusively by Great Britain, a circumstance 
which in th« tribunals? of any county^ would be very important. AnA 
moreover (which in a British tribunal is conclusive) the British Legisla- 
ture has by Acts of Barliamlnt declared it to be part of the BritisK^e^Ti- 
torj", and p^’t of thc^ouiitry made subject to the Legislature of New- 
foundlauJ,^’ ^ 

It would seem, therefore, to fdllow from the above two cases that, 
where the configuration and dimension of any bay arc^of isuch a niiiiu'c 
as to render it extremely difficult, independently of otlier considegatiuns, 
to pronounce an opinion as to whether it belongs to the territoy}’’ <^' the 
adjacent state or not, the habitual assertion by such state of sov(>ri'ignty 
and dominion over it, by legibhition or other vise, or l)y llie exercise of 
jurisdiction over it by iit tribunals, if f<»llowedby the nndouf5ted acquies- 
cence of other nations in such assertion, may be a snilicieiit and^ cujiclu- 
" sive guide In determining its*terriiorial character. , 

^ Those huidlo^^ed bays, gulfs and esinawes, unlike the territorial 
waters on the external cogist, are subject to the sitvert^^itj" %ind 
dominion of the circumjacent state, and eonse<j|iienliy to the g(»vernance 
of its municipal law, as fully and completely as are. its intra-t(34i#torial 
waters.^ ^ ^ 

The soil of the bet! of such bays, guHs and estuaries pnnj 
belongs, in England, to the Grown/ and in this country to t)l*bven 
Before the passing of the statute prohibiting the alienation ofj 
lands'^ in England, the soil of sucli bays, gulfs Ac., in Tiny portio 
districti:^} maris could have been communicated to a subject l>y 
or grant, provided it did not derogate from, or interfere with,*tlie 

% • 

1 OrotiuM, Co Tur. Boll. cL Pac. lib ii. r. 3. § 30; VultorK Law of Nations, Uk. i c 
§ 119; LMiLorphot’k, . Inr^ Pub. bb i. c. 8* do Doininio Muris, c 


Whcaton'tiSlIi 


, 1 ; 


7 ; HalPs Tut. Law (3rd od.), 153-15G ; § 



'lui Lan i lioN d’s 'Jnd nd ), 237 ; § 

1 Twisa’ Ltiw (jf Naiions '^iml t«ii j, 293-291-; 5 

2 Hal(% do lun* (. 4; Hargrav(**B Law Tract-s, 10-11, Cf. 27i<j Frca FibJien of 

IT/' i/* s^t/dr V. il C) iJ X. S 387 ; Ht t' H. • • 

•’ Cf. Ita^nDi \ Nii'Hi 8'/o(i( (u’/kj, J. n. 11 , 2 Bomb (19J 13. 

» 1 Anno, <' 7. a, 5 * ^ ^ 

. 
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riglite of qwigation and fishery over, such waters. In the absence of any 
such statute « in this country, it ^ould seem that Government is 
at liberty to iiia^je^similar grants to^private individuals, unrestjraioed by 
any right on 4he pa4t of the pu^ic to fish in such waters* — ^for the 
Magna Charta does not apply to India — but subject, pyesurpably,^ to the 
public rigfit of navigation. 


1 Cf. Bahati, Maya^ha v. Nayu S^ravachay 1, L. IL, 2* Bomb, (lli) 44. 
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THE PORESHOEK OP THE SKA, 

' ^I'ho torni ‘ foreslu^rc’ a j^cnenc cxproKsion— Extent of foroshoro of the Hca — Law lakes notice 
of only three kinds of tides, tlio hip^h tides, the spring tides, and tin* iifap tides 

Landward limit of foreshore of the sea JtCcording^o Roman law— AecouUng to Fremdi 
law —According to English law/as dotined hy Lord Hale— As ultimately detormined 
in Attnj'ncrj^Gencral v» Chamhi ‘?:< — The seaward limit of foreshore — Ownership of tho 
sod of the foreshore ^f the soa, according to the Roman law* — Discvepuncics hotw'een 
tlic texts rclatnig to this sahjoet — reeoncihnl l)y Grotins, J.^Loet, Vaitel, Schultes and 
Austin — Ow’nershi}) of tlu' soil of the fon^sl^ort' of ihe sea ucr''rding to English hnv — 
According to the law^ of Fr:incc — According to the law’ in thii couutiy — Soil of tho 
foreshoie claimable hy Kuhject, hy grant or pn-si i iplum — Ru-deu '’■'•f proof upon tfio 
sulijcct holh in England and Scotland — Tin orii's as to t ho fonndat Ion id’ the prJnA fame 
title of the Crown to tho sod of iho foreshore — C'rowids ow'nership of the foreslioie 
Mihjocfc to the public rights of navigation, access and tihhery-- f'lowui prevented fiom 
Tuakiiig foreishoro grants by a htdaitc of (^bi“cn Anne — 'The fc.everal acts * xerciHiaddc 
over the fore&hore--The value of each of these several acts (akin singly as w'ell as 
Tjointly — dl J-tniffi — Lojd Adv*<cati’ v. /lo — L^iul Jr/r-M ub* v- I'oi/r/ 

— Nature of the restrictions upon the propneiarv title of the Crown or oi its grant ec 
‘ to tlu? Boil ot the foreslioro — ILght of uc'mms to the sea — Right of luivigaUon— J/tf-rm"/- 
^(icnrral v. JUchurd^’' -M a[ti» of Ctdchv^fer v. Bnvtkr — Bhi ntlrll y. Gaitendl— iiight of the 
public to fish over tho foreshore — Right /if the ]>uhhc to taki' saml, shells, seaweed 
Ac. — No Biich right claimable |)y cubtom, either by tlu general puiihe, or 1)^ any jiSliion 
thereof wiihoul inciU'poraliou — The Roman Civil law with regard to wreck— * Under 
English law, wreck prima facie beloruLra t<» the Crown - Difi'crent sju'cies recks 
— Right of wreck does not imjdy right to tlic foreshore, vue \ evsa - Procedure- 

for, custody of "wrecks and foi making claims thereto — Fletsum, jetsam ang hgan, 
called dr w/s of the Admiralty — They belong to the Crown nnle.sri the tnvuSr cun be 
ascertained— — Th(‘ pr(»visioiH of tho English Morclutut ShipjimglAct, 17 
& 18 Viet., c. UU with regard to wrecks— Tne jirovisions nf the Indian Mm*cl»antJ|*l)iipping 
Act, VII of J88o, on the same subject • * . 

Und'pr this head 1 propose to discuss the extent and lyniisVS the 
foreshore of tbe sea, of <*cstuaries and arms of the sea;^ the owneftljiip 
of the soil suc-h foreshore ; as well as some minor topics conii(Med 
with this subdivision of laVt- * * 

t The word “ forcsiiore,” aB definod by the mgifllaturc in 2ft A 30 Viet, c r>2f b, 7. omhrfeeB^ 
' the hliojf? and bed of < lie aea, and of ever> dianiiel, erei k, buy, estuary, mid of every 
navigable riven, of tlie I nitcd Kingdom as far up Ibe i*:iine as 1 lu* i i<Se UowhA Ci’, jljfu//up 
/ V 2 Lhv iJ 32b , 10. L. J, Ej? 5f)0 , 37 L. J Ex. 103, 7'/ a-, 2 1^. 
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ffbe e^^pression ^ foreshore/ as a^term of art, has been introduced into 
legal Ifl^uag^ iri^^comparativelj recent yearsj, and is not to Jbe nlet with 
ia*the earlier Englfsli text-books or Reports of decisions on tht^ svkbjedl. 
In its techiiical4iliporttt is more coinj^reUensive than sea-shore^ and in- 
cludes the shore of every bay, estuary and tidal river,, c^aiyiel or creek 
between lugli and low-water mark. Thougli the nature and some of the 
Iggal iuciiients of the foreshore of the sea are, in many respects, similar to 
those of tlu? foresjiore of ti(^l na's^gable rivers, yet on the whole it’will 
be (le^ed far more convenient to deal with t|^in separately. 

Extent of foreshore determined, by tides — Thap waters of the sea 
are liable to constanWlluctuatious and subject to ever-recurring changes; 

sometimes rising abos^e, and ov'crtk>wing the laud ; sometimes retiring 

# 

from and leaving the land dry. When examined, these fluctuations 
and changes A‘e totiud to present two widely different characteristics. 
^501116 o? them observe .a flxed periodicity and regularity, in consequence 
of wliieh they mi^y be described as beiiyj ordinary ; others observe 
no such periodicity at all ; occur seldom and at irregular intervals, 
and for lliistreasou niuy be regarded as being j^traordinary.. To the 
former class belong the physical plienoiiieua kngwn by the denomina- 
tion X)f tfJes ; under the latter class may be grouped all inundations 
and floods as well as all. sudden and unusual recessions orderelictioiis 
of tl^ sea.» Tilt' manner, extent and permaifency of these changes will be 
found, as wt‘ proceed, to govern and* deteriline the ownership of the 
soil alf^deJ by tlunu. 

Tlie seashore sejmiMtcs the sea-bottom on one sic^e frofli what may be 
caiL‘d tlio leriM lirufa or dry laud on the other. In oommon parlance; the 
.s»'a-butt|m ro.fers to the sc»il wTiich never becomes dry, notwithstanding 
changesft)ii the surface of tin? soa ; the terra lirma imports land wholly 
oxempt^oril the actWjii of any of the tides ; and the seashore denotes such 
porlit^d* the intervening land as is alternately covered*aiid left dry by 
the 11 Jf andftdliix of the tides, comprising within it all that extensive belt 
of w’UBte groiiyd or strand of sand, shingles and rock liable the action 
of kind of tide. But deiiuitions or ratlieiylescriptions of this kind ' 

conv(‘y anything nfore than a mere general idea of the sulyect- 


conv(‘y anything nfore than a Were general 
flatter, and ciin scarcely be said to beiadequate lor 


'flatter, and ciin scarcely be said to beladequate lor any scientifle purpose. 
Wc have all observed that tlic boundary lint*s which divide the seashore 

• • * 

1 Ttat is called un arni of the wlK'foflu* sea flows and reflows, aud^i far only as 
the sea so flows atfcl rcflgy»’s,” Hale, do lure Alans, p 1, c. 1; Hargrave's Law Tracts, IC. 


0 
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from sea-bottom on one side and from terra firma on tbe,other» shift ^ 
and vary the nature of the tide. It may, therefor^, be expected that 
£f strv*t legal (fefinition of these boundary lines, will J>e obtained by a 
eonsiden^tion of the nature and efi^ect of the seveJ'al kin<\A.,of tides* 

DiKerent lands of tides. — The law in England ignores tliose tides, or 
more properly, llootls and inundations which are the result of storm or 
other temporary or ac.cidental circumstauoes co-operating Aviili«lhe action 
of the sun and moon upon the ocean •and ti^es notice of only, three kinds 
of lidos ^ 

The higir^pring tides, wl\ich are the fluxes of the sea at those 
tides wliiot happen at the two equinoctials. ^ 

2ud, Tlie spring tides, Avhich \iai>pen twice every month at thu full 
and cliance of the moon. 

ord. The neaj) tides, which happen between tlfo^full^nd cljange of 
tliC lurion, twice in tweni3"-four hours. * 

Troni those tliree kinds of tides Avould seem to/esult throe (fistinct 
shores, each difforing from, th<mgh overlapping, the other. Indeed, the 
actual i\des are far more niunerous than tln‘S(>, because ive know that, 
as a niaiter of fact, the tides of each day differ from one anotlier, in 
the liniiis AvLicli thev reach. But the variations are too small for the 

t 

l^LW to take notice of them. 

Landward limit of foreshore/ (a) according to Roman Law.—The 

Ilfmian law ajq^ears to yjiave had adopted the limit of the^/iighes't tide 
in time of storm or Avinter as the landward boundary of the maris 
or the seashoie. Est autem litus marls quuteiius Ji.ibonius llucius maxi- 
mus excurril/^' • 


^ it' flirt' Mnv.s. -jf. j, (’ Cl, Ilarirro^c’B La^v 'I'rucU, 2r), 20 , v. of Sfnu , 

0 UV’ A])p 1^7 ;• llji’l «/fi il)(‘ (2ml ('d lO , Mdirih' Jlisl (d 1 h(' L’ow'short', 070 

‘i- iiibl 11 1 2 Lii ii^ I', tlt'liiu-d Oy (’olsu.s ihiH — Linis c-Ht, (juousqm' iUictUH 
£i itiiin pu'Muii. Dig 1 10. UO j)>’. Accorthnjr to — Lui>s puOUcinu 

ijii’i inri'cimo oMu^.'Uial . JJjy, I 10 112. Tli**io st'fnis to be fetiMio <liver- 

L»'i.'iice of opiou>u .'trnoiiii; ^oiiuj of iln* English untlK/ritieb on t he Civil bn^ as to 1 A propel' 
ititori*! f't <0 K.ii t!) 1)(- p'l!. upon the pri^i'-age (pi'ited in the loxi frotu tluj 1 n^Utllte^^ of JT||M.iiiian, 
Ac'f'u) diML’- e* C'lid Si.'iir'.K i'vooMtion, -vvliiLdi wa^ ndojaeii by A Idi'rson, jb, and as 

I’leJl !.<->'! • h .111 V, m tin C C,, jii Atttinivf-''lh'ncral v Chtnubroi^ (-1 Do (1. M. A (r, 20fl^|uC o 

ui'‘h ill' in eoii .eni A in 1 hat referJtto the lii‘/liest nnhnal tide aw tiiMlinguictlio^ 

the Ingl ' .d i ,<tr, [or tin se, it i« buid, may be produeed by iiin’nlia riries of tvjiid or otbe^ 

teinpi-i.nr^ nr in vnLni.d mreuinbt nneen cimcnrring with tiuj Ilow ]n'odne‘'d hy the action of iho 
fsnii and in( 'jii'^]i m Dn' /oeun. Ci. Hall on tbii S'*aRbore, f2iid cd ) 8 ; Morri'i' Iliyl of tUoForo- 
sii(>re, 074. baoii.u,' apjMienilj adopu tho bariio" view, for he tmiiOfitOo tli^r p.ivrige 
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(b) iboeording to French law /-The law of France, re^i^afced in 
this respect by tl^ Ordonnances <jf IGoI, declares that thejaiidward liitiit 
of the seashore «(?incitles with theT line readied by the liij^hest flood 
of March (t.^^when the sun is near#the vernal equinox), thouf^li on tJie 
sides of the Mediterranean, the limit of the seashore still continues to be 
determines by the rule of the ancient Roman lawd 
• (c) According to English law.— -Of the three -species of ^tides I have 
just mentioned, tl^ Commouwlaw of*Englaiid^lias selected the third, that 
is, iln^ neap tides for the purpose of fixiifg the limit of the seashore. 
Thai law ^ives the sliore to the Crown, as a part of iA royal prerojj.alive, 
(a topic 0X1 which I fliall have occasion to dwell later on at some length,) 
on tlie principle that it is land so barren and unprofitable as to be inciip- 
abje of urdinary.curiivaiiun or occuixation, and therefore to be reg.irJed 
in the i|ature ti unappropriated soil. If we apply this test to the high 
springtides, it is manifest that they can by no means be taken to deter- 
mine the extent, of 4be ^o^sliore, as a j>art of tlu‘ royal demesnes, bi?causo 
they frequently overflow ancient meadows and salt luarslies wliich un- 
questionably %elong to tlio subject. No*" do the taring tides f-uUil this 
test either. In the marshy districts along the coa.sts of tl\e sea, the lands 
which are st\l>ject to tlie action of tli^ spring* tides are of coii,si<lera])le 
(^xtent and vahu', and by. no means so barren and table as tke 

ordii^ry s^sbore or strand. These marshes, indeed, are in many plac 's 
^mauoriable/ to <pioto L^jrd Il ile’s expi’fssion,-^and the right to embank 
and ei^iilose them against tin* fluxes of the spring tides for the purpose 
of reducing them toll cultivable condition, is of no i;inall*iiiiportLUice to 


Tin' RoaMliore nMOJids as far as t h^irrca tost wmtor Hood rutjs up (Sandars’ instiiutos v>r 
M usliuian.iiiid nJ., ItJS). JUtr Hunter soouis to diiTor from 1dm, for las rtaidcrinc^, t , — '• Tim 
Iteiulp to tlio liit^liest. ]snnt rearlusl 1)}' tlio in winter storing,’' iuehulfw liio 

eeff of llio sUn'in and ihe winter tide. (Ifiiiuor's Koinau Law, 1st (ul , 161). Tho 
latter \j^*^soonis to 'areord'AVii li tlie iiiteTpretation which the madorii* ('ontiiu-ntal civiliana 
hare jJfe/^npon jhc passage, beeau*.!' Mtalo, who profe^stMlly bases hi.', coinnnmtary and the 
notes Jfn the aiithoiity <*f the Institutional and other treatises^ of Huelita, Schrader, Baron, 
and '^uzerow.’paVapiiraHOs " hihertms ■’ to mean ‘per hientnn vel veutis txcir-atus,” t. e., 


Lfji-vl Cranworth, L. C , 
irac 


>lA>r or in tiino of siorin. 1 MovIj'b Imp lust Ins^ , ISd. 

/foracf/aVcai ;a/ v Chai/iLf^fi, leniarked that, speaking with physical accurau^', the 
tido w'aK not in gonoral the htrhi'st ^ * 

1 Sirey, Lea Codes Annotes, v i, § oIlS, note (n 31) The limit of the seashore is 
deflnod by art 1, lit 7 , Bk, iv uf the Ordomnneo'^ ot' 16S1 Cf. Ibid., noto (ii iJS) Lands 
covered at periodical intervals hY*tht! wadcri^j^oi’ the sea forcing ilienisolves IhTough a /issuro 
in a cJiiT orbreac^iu an einbankmout occurring unexpectedly aro not roputt^soashore. Ibid, 
not© (u. 3f.) ^ 
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the lords of adjacent manors and tlie owners of ad jacent lends. '®‘Tho 
neap tides^ priui{i facie, seem to indicate tlie limits which, would satisfy the 
rtrquir'^iiKfnts of the test stated above?; and, indeed, Mr. Hall in his Essay 
on the seashore, written so far baclv as 1830 , follovnng lllv-authority of 
Lord liale, sta^es^ it as good law in his day that, the terra firma and the 
right of the subject in respect of title and ownersliip extends down to the 
edge of the high-water mark of the ordinary or neap tides. 

Besides, the older authorities oh the <^i"'Ommon h^w uniformly de- 
scribe the “‘shore,” as tl^it wliich lies within the ordinary a and 
rcilux of the tidi*s.”V' In recent times this* definition appears to have 
been j 10111*^.111}" recognized in ]j(}ir*> v. Gnrr.tt'^, in England, and in Smith 
V. Earl of S 7 /(/jy' in Scotland. But the final precision was given fo it 
in the subsequent case of Aitinmeiz-Ofneral v. Clntm'ffcnif where, aft^u* 
much don])t and discussion, it TV"as finally settled tliaf the syashore* 
landwards, in the absence of particular usage, is primli faide limited by 
the line readied by the averape of the medium high Aidt^ between the 
spiing and the neap, in eacli (piarter of a lunar revelutian during the 
whole j oar. There the 'earned Judg(*s, who assisted Lord (''lianccdlor 
Cr.mwortli in the clelermi nation of Ibis somewhat diflicult point, accept 
ing as a sound governing principle, Jjord Hale's reason f<;r exyhuling' tlio 
s}> iiig tides, nam. ly, that the lands ovei (lowed by them ano for the most 
part of the year, dry and ‘ maiioriable,’ that in to say, five fron^x^die iv/tmu 
of the tides during a greakm portton of the yea.vt projiostMl to tliemselves 
for answer the question, ‘ What are the lands wliich, for the most art of 

the year, are reached ainl covered by tin* tidt‘s ‘P •Fur Jamls which are 

* • 

r> n. A via , ant ; iiaU*, 


J Dyer, 3126 , ‘J Koli. Ahv 2, I/O. K 13 , v. C dtrr 

Dt' Jure' !\haiH, j> 1. c 4 ; IIav(.<^a^ <■'*- 'I'm-.-tH, 12. H M 

2 3 B cV Ad , S 6 H CM. lfulc.de lure M. me;, p J, c* e» ; Uju »‘’m Driw ''['rnca*^ J2, 2t) ; 
Hull on llso Sdislu^n- ." 2 !mI cd ), 8 ; ilniT'V Ills* uf (Ik- Fon-sloic, 62,1; ll’inn-n n) 

Lyme /.v./is, L. K.4 Ex', -JiiO. ’ ^ 

S G I?vll, Ajip. Cas, 4*57 , 13 Jnr.. 713 ^ 5.4 

^ 1 Be G. <V G., 206 ; !J3 1.., d. Ikj , (>62 , 18 Jur , 779. Trnn to thib this vorMpoint 
had been rai-^cd *iii Scoiiund in timith y. Thv OCucet^ oj *S/k/c f>i caiii(>|^*fore 

i1k; Hoiisi; of Lord-i on up]>oul and ia roporfi-d in 13 ^hir., 713. Sir Dd/ro}, Kelly ur^^nc(Aj/ 
the inediiin) Hno between the Rpringjj and the nerij>S4 shoTl^d he tak('n aa tin' hoiuidalk^*’ 
the prop**i(y of the (Jrown. But flte lionse oF ^ords cxi»re,Rsly ahstained from jnt»inatiriC 5 
dooisivi- o^hniun upon it. H is to ho noted that in thiw ciiBC Lord Bron^j^htun in cxtromely om- 
phatic aiid Reverent lunf^n'if.<;r< defended the hi^^h outhoiiiy of Lord llulc’a \v<»rk, Be Inro 
Marie, tl.e a(^ithentieity ttf ’widch, ludwithstainli^ donhtH fiTiggonled hy i?orj<'dnt Meroweuther, 
Mr. tlriU atid tiL last been coi^lusivcly osUibiisliod by Morxxa. Koo 


hia Hist, of tho Foik^*i?iiore; 3 IS. 
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su1>j>ctr toifclie action of the tides f^r the most part of the y^ar, being 
on that account incapable of , cultivation and appropriation in the 
ordinary modes, itiffust evidently cofistitute the seashore. NoV, strictly 
Bpeal>iug, tiy|(Wowest Iiigh tides (thise at the neaps) are also^as much 
periodical^ and happen as often as the spring tidts ; consequently, lands 
covered by them cannot be said to be lauds which, for the most part of ^ 
ihe year, •are reached and covered by the tides. • But not so are the 
medium high tid^is of eacb^piarter of a luii^r revolution during tbe’year. 

clefirly to fulfil this condition. It is true ” said the learned 
Judges ^ oi tbe limit of the shore reached by tbos# tides, tlig.t it is more 
fri‘<(ucnily reached •and covered by the tide than left uncd^ered by it ; 
for about tliree days^ it is exceedid, and for about three days it is left 
sl^urt in each w^‘e]v',^and in one day it is reached. Tins joint of the sbon*, 
thcrefoje, is altoui fmir days in every week, that is for the most part of 
the year reach(>d alid covered by the tides.’’ 

Lord Crauwopth, L. .C., thus stated the principle and the rule: — 
Tlio priiudplc wdiicli gives the sliorc to iTie Crown is that, it is land not 
capable of Srdinary cultivatioii or occupation, {#^d so is in the nature of 
uhap^u’upriaied soil. Liu'd Hale gives as his reason for thinking that 
lands oiily jL-overod by the higli spring tides^do not belong to the Crown,** 
^,hat such lands aiNs for the most part, dry and manorfmble ; and, takiTig 
this^)as,^^e as the only authority at all capable of guiding us, the 
reasonable conclusion il, that the Cro^^ds ri^it is limited to laud which 
is, foi#tlic‘ most paa’t, not dry or manoriable. The learned Judges whose 
assisian<*(' I have Uad*in this very obscure question,* poini out that the 
limit indicating such land is tlie line of the medium high tide between 
. the sprmgs and the neaps. All land below that line is more often than 
not coyred at high water, and so may justly be said, in the language of 
Lord Ale,* to be c(J\u*red by the ordinary flux of the sea. This cannot 
be smf of any JauJ above that line ; and I therefore concur T*ith the 
able »inio#of the Judges, Avhose valuahh) assistance I have bad, in 
Tug that that medium line must he treated as bouiidii^ the right of 


tliii 

tbii^'rown 

Seaward limit of foreshore. 


aimili^* reasons, the §Caward 
uoiftidary of*tlio seashore, or in othA words, the boundary line which 
separates the seashore from tlie sea-bottom, primS; facie, in the absence 
of particular usage, corresi^onds lip^the line reached by ike average of 


-Eor 
lA w 


the mediamgdow glides betwoeu the spring and the neap, y each quarter 


by ike 

p,ye 
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of a luiifcr revolution dm'iug the year. When, tliereforef in 

charters, grants, cOr other deeds, land is granted either up to the high- 
water mark or down to the low-water mark, such grants &c. must be 
iinderstopd' to convey land in the one case, up to ‘the lill^^’eached by 
^the average of the i^odiutu high tides, and in the other, down"^ the line 
reached by the average of the medium low tides, between the spring and 
the neap tidee, in each quarter of a lunar revolution during the whola 
year. r ^ * 

The boundary correspomtiiig to the line of the medium low^"-*tfde 
between th^ spring 9nd the nenp tides is’also of some, though not of 
quite as much, practical importance as the other boui^lary line, because 
the foreshore may be granted by th^ Crown to one individual and'tlie^ 
noil of the bed of 'any portion of the sea, districtus maris^ in what a^e 
called the King’s Chambers, or the soil of the bod of an arm of t^e sea, 
may be granted to another, in which case the boundary lino between the 
tTvo properties would evidently be this line of mediiiiii low tide. The 
importance of this boiindary has been further enhanced in consequence 
of the redent decision ^''\n v. in which, in tlfe absence of 

statute, the low- water mark lias been held to be the limit of the British 

* f . . , o I 

territory on the external coast, and the limit of the Common law jiiris- 
diction of countidj on the sea-coast. 

i 

As these lines vary as the sea encroaches on the lander re(^ded 
from it, so the boundaries t)f the Yoreshorc vary with such encroachment 
or recession of the sea.^ But the right of the Crown or its graii&jes to 


^ 2f Ex. D. 03. Cf. BUiclCifOo^ Pici v Fiildc Vniou, 40 L J M. 0 , in which iho ncccR' 

sity for ascertaining the low-wnter mark arose, for the jfurposo of detorinimn^^ .wlo't her a pior 

was out of the realm so as to bo exempt from the liability of being rated to the pofv as an 

extra-parochial jdaee under 31 iV 32 V’lct c. 122, s 27. f 

2 V. Browa. 4 B. ic 0 dSo. where Bayley, J , observes Tfte Crown fjy of 

tbe seasii^rc w'onld conv(‘y, not that which at the tune of the grujit is between%%'h and 

low-water maz'ks, bar that which from time to time shall be between tUese^uawo tlknini.’' 

It IS dcricnbed as a “moveable freehold'' and its validity supported by a reforonco to Mnst,, 
V • • • X'* ‘ 

4BG. ff 

The rule of Scotch law is similar to this, for with regard to a oliartor ‘ with pertiifcl^s * 

and bonb^d by the sea (which, according to {^^^otch law, iiududea the foreshore down 

water inuik), IjuuI <ile!ilef‘ tlins observed in Gctmi bdl v. Bnnntt, (17 Fac Coll. on^>. 417), 

a laudljoldtr h bouridt-d by the .si*ri, it is true ho Ims a bounding charier. But it is u lK>undary 

moveable fl^ictuiUinp; wuu naiurfi ; and W'hen the sea recedes, ho must^ bo entitled still to 

presorvo itVas \ki boundary, 'liio shore i.s ii|^o#d still pablim iiiris ; but when the sea goes 


fl^ictuiUing wuu nalurfi ; 
Vas \ki boundary, 'liio i 


baok| the sliore and the praprji^or is entillod to follow the water the point to 
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tlie<orey^ore^ in those systems of law where the Crown does possess this 
right,- ik> hot affected, unless fhe altdfation in the position^f tlfese boun- 
daries takes pla^i^hy slow and imp^ceptible d&grees.^ • • ^ 

Ownersp^ theCforeshore of tj^e sea (a) according to Boman law.— • 
Having twir ascertained the limits of the seashore according to the 
Roman Ijfw, the French law and the English Common* law respectively, let • 
us now proceed to consider in whom the ownefship thereof, according to 
those ‘systt^ms of law, is ves^pd, as fvell as what the nature of such owner- 
shi})^. ^ |r 

Having drawn the distinction between ^re%’in patrimonio/ z. e., 
things which admit^of private ownership, and ‘res extra p»trimonium,’ 

1 things which do not admi^ of private ownership, Justinian in his 
^Institutes proceeds to classify ^ res extra patrimonium ’ under four heads, 
viz., — (i) ' res fommtines/ i. e., things common to all, (n) *res publieae,^ 
i. c., tilings which are public, (iii) ^res universitatis,’ i. e., things belonging 
to a Society or corporation, and (iv) ‘res nullius/ i. e., things belonging 
to no one. With regard to,tlie tirst, i. e ,^he ‘ res communes,’ he says : — 
The followi^ig things are by natural laVT commoi^to all, — the air, running 
\ratcr, the sea, and consequently the seashore. No one therefore is 
furhfddfn access -to the seashore, jjrovided he abstains from injury to^ 
houses, monuments, and buildings generally; for thesg are not, like ilie 
sea itself^ sul)jeet to the law of nations.® • 

Mar?R.n from wlm>m the above 4)assagp in the Institutes is taken, 
onulh^'ated the ‘res communes’ thus; — The following things are by 
natural law comm^i to all — the air, running water, tb& sea, and conse- 
qiieiilly the seashore. No one therefore is forbidden access to tbe 
soashoye for the purpose oP fishing, provided he abstains from injury to 
I buildings and moniimetits; for these are nbt like the sea itself, 
Uo«the lawjof nations,® 


houses 

subjeji 



Soo opinion of Lord^Vatson in 


wliielll ^ mny naturally roiire, or )>o artificially cmbaiilvod.” 

Lord f^lvocai^^. yoa/io, 1 - 

lucx V. Yarboroujh, 3 U it C. 01 ; g. c. in error, 3 Bligli (N. S ) 14g ; R^i Hull Sdhy 
6 W. VV , 327 Th(' law appears to be the same in France, bee uise there if tho 
Dncronclit's upon the lainls of prifalo owners, such ♦ands become part of the seashore, 
Boo« subject to the ow'iiership of tho state j Los Code^||Annot 08 , v. i, § 538, noJp*(n. 38). 

•S liJt cjuid^Tu nal until mre ( onimiinia sftit omnium haoc ; aor et aqua proflnoug et mare 
et per hoc litora marls, nemo i^itur ad htufl mans accedore prohibotnr, dnm tam^ villig et 
monumontis et aodifi^iis abstineati^piin non sunt iuris gentium, sicut et i 
^ Miircianiis , — Et qnidcni naturali iuA Hunium ooitimunia sunt ilia; 
fluens, ct marc^t j[K-iLhoe iitoru niaris. Dig. »• 8. 3. < 


uum tamon viiiig e 

) mare. • liAt. ii. 1. 1, 
lla^^ r, ^ aqna pro 
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Witl^i regard to the use of the seashore and its ownersliip^ the law is 
thus statkl in Al^e Institutes ; — ^ ^ ^ 

A^uiu the public use of the seashore, as of the itself, is part of 
the law of* nations ; consequently ^very one is fr^e to a cottage 

upon it for purposes of retreat, as well as to dry his nets alur haul them 
up fropa the sea. But they cannot be said to belong to any enemas 
property, bujt rather are subject to the same law as the sea iiiUjlf, witj^ 
the soil or sand which lies b(jiieath it,^ 

There is another passii^ijc in the Institutes taken with slight ^^itera- 
tion from the Digest^vhich has soma bearing on this matter. It is as 
follows : — ^ «> 

Precious stones too, and gems, <sind all other tljiiigs found oirtlie 
seashore, become immediately by natural law the property of tlie tinder.^ 
It is also laid down in the Digest that : If by dri^ung piles one 
erected a structure upon any pari of the seasliore, he became owner of 
the soil (soli dominus), but his ownership lasted so loMg as the structure 
stood there.’* 

It is quite evident from the words ^and consequently’ <ot per hoc)j 
in the context, the sea, and consequently the stMshore ” (mare et per 
'^hoc litora maris) that, according to ^toman law, the seashore was *eou- 
siliered as a park’ of the sea, and not of the. adjoining land. It would, 
therefore, seem to follow that 1;lie legal iinddents of the seasliore \y^ould 
presumably be the same dl; those' of the sea itse?f. But then, if the sea 
and the seashore are " res communes,’ r., conmion to all, whal/^s the 
meaning of the pai^age last cited, namely, i!ie use ol* the sea- 

shore; (litorum qnoquc* usus publicus) as of the sea it^^olf, is part of the 
law of nations” P Are the expressions ' communis’ and ‘ pubiicus/ in the , 

h 



Alarcjtmiis — Xorrio iprjinr iu3 litv.H inarin ticcodoro ]>r(»hibrtur pinraniJi toinion 

villiw et aediUoiiH el ineDiiTiirnt i«i abatinejiiur, quia non sunt, iiina ^rntiiini nuire 

t)ig i. S ‘i. To ‘ pii'e.'iinh cauf^a’ (iotliolVed, on tbe auibonly of Thoopb^s, in a 

note “ f-eJ et ainbuhiiidi ot navi a leligandae c-nusa.*' M 

1 LiioruriJ (pioqin- nsuH p\iblicus inns gentinm cst, hicuL ipfaiud marifs ; *(^*01:) id 'ihiin- 
liVict iibeiiim est ranarn ibi inpiunere, in ^lua ec^ recipiunt , sirui z'eiia fliceiiro (d cH^ 
dodueev*. propnetas initem <‘ornni potoHt intellegi milliiiH esfre/Hod cMifedcin mris chho, 
ei mare et- quae Hubi;u-(‘ni, mari, terra vel liarenh Inst. ii. 1. 5. Cf. Dig. i. 8. I; j. 8 5. 

^ Itomi g(Mnrnac et cetera, quao in litoro inveniuntur, iuro natarali Btatini inventoris 

bunt, Inst, 

I • 

-Iicin lapillj, gemmae, cact^T^rjUC, quaeinlltoio mvenimuR, iuro naturali 
Dig. i. b. 3. - ^ ^ ^ 5 1. ot 1. 


I f! 'ibiiH- 
c]|^Vro 


F 

noBti'u 


, Inst. n. 1. 18. 
ri'loreii 
a stilt! fi 
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" abov 5 passagfes used syaonyraouslj ,* The classification of ‘ res ext^*a patri- 
luonium* by ‘Justinian, to which f have already adverted, ghows Chat ^ res 
pnblicae’ form agftstinct a co-ordinate species thereof as ^res corniifunesV 
They ought^Jpirefore, io be exclusive^f one another. Strictly «ipeaking, 

‘ rea^gjllBIWes ’ refer to things which are common to all. manlcind, and 
‘ r™ Publicae ’ denote things which belong to, and are used by, the, state 
a# a privffte person, as well as things which are publico usui^ destinatae, 
i, 0., things^ the uge whereof ^belongs to the ci.ves, 0., all the members of 
and not to ‘ communes/ L e., mankifid in general. This verbal 
discre})ancy may possibly be reconciled by tlie suggestion tha| the less is 
included in the greater ; that ‘ usus publicus ’ is included in ^sus com- 
munis/ that although the use of.tte seashore is common to all inaiikind, 
it Jis nut iucornj^t to say that the use of it is common to ;^1 the members of 
thcsta^js (t. 0,,thc. Komaii Empire) wlio form a part of mankind in general. 

This jLionunuiiity of the seashore is remlered more explicit by 
Neralius, wliu saysithat they are not public in the same sense as those 
things whi<;h are the proper^' of the people at large, (that is to say, as 
belonging (^Pcliisively io .a particular state), %ut in the sense of 
things provided originally by nature, and not yet brought under any 
inai/s owuetship/ # • ^ 

but if the seashon\s are ‘res communes/ o 0., beldiaging to all nia<!- 
kint^the^^iust necessarily be beyond the fiirisdictiou and dominion of 
tlie Roman Empire, lliis, however, serins tofce contrary to what Oelsus 
declar# ; — It is my opinion that through the whole extent of the 
Ronuui Empire, the sibashores belong to the Romans,; tlie^useof the sea, 
like that of air, is coniinoii to all mankind.’'^ It is also inconsistent 'with 
•what Pfmpohius says : — Although what is built by us on the public sea- 
shore oFin the sea. is our own, yet the Pnctor’s leave be obtained, 

in ofd^e^jthat such jtct may be lawful/'*^ 

1 ^ in a note to Orotius, do lur noil et Pac , lib, ii, r. 3 § 0, atatcrf tl#lt Noodt, 

in hisjfrt)babilia luriH, lib i. t'C. 7, S, bas pnnod at large that, ncoorditio: if) the lanj^iiago of tlio 
anchiAM' oil ibis* subject, the tenn:* public and coniinou meant the saito thing. And ba 
npp/ fn».lv shares tbo same t)pinimi. ^ ^ 

nnrn litpra fmblit'a non ita sunt, ut ea, <|uae in putriiuonio sunt populi, 
oa. (juno priinum a uatura i)rodita ^unt et in nulfius adhuc doniinium pe^enerunt, 
Dig. xll I J4pr. ^ 

-%l.,itora, in luae popnbis Roinaiuis iniperium bubet, populi Romani osse arbiiror § 1. 
Maris coinimnieiwnsiun OTiinibuslioViinibns^il^aeris. Dig, \liii. 8 . 3. * I 

^ Quani\ issued in hture pnhlict) vel in ini^yyA^ixeninus uostriiui docrctum 

praelons^idhibendiun ut id fuceie Uceat, I 


tamlft docrctum 
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Reconciliation of conflicting 1g±ts. — Grotius reconciles* tl»ib conflict 
of texts by liolj^ing that Neratius meanti. the shore oiilf so far as it is 
servicbabfe to those who sail or pass by, but that (?e4su8 spoke of the 
shore in far as it is appropriated to some use, one builds 


a stnicture upon it.^^ ^ 

• Thus Grotius’ view of the Eoman law on this subject w^jV^at 
according to it, the dominion of the Roman Empire over th^ seashore 
extended as far as it was actually appropriated by the Roman ‘people. 

J. Voet thought that, [according to Roman law, the seashtf?^* be- 
longed to ^he i)eople^of Rome in this sense, that they could prevent the 
approach df persons to it, wiio came thereto infest (Jjt molest the dwellers 
on the coasts ; that the jurisdiction/which CeLsus declared the Remap 
peo 2 >le possessed^ <^ver the seashore, was of the sam^^ kind as that which 
Antoninus claimed for liimself o\er the world; that it was m(3*ely ex- 
pressive of the idea of supremacy, and did not include the notion of 
pr(»{>erly,^ '-f 

Vattel thinks that, according to the Roman jurists, the shores of tiie 
sea w’ore connnori to al* mankind only in regard to their n&; that they 
weie not to be considered as being indoj>endeut of tlie Empire/ 

Schultes states that the glosstuiMjn the Pandects of Jiistinian^ (in 
ifre Bibliotlieca Bodleiaua) sliowa lliat the ancient civiliaiis considered tin* 
seashore and the adjoining sea as being in the protection the 

jurisdiction of the king; i^id th;tt the}" have desenbed the sea in regard 
to its property, use and jurisdiction thus ‘ Mare, est coinmuiK quoad 
usum, aed proprietas^est niillKis^ sicut acr cst comnf^iius usii, jirojuaetas 
tameh est nullius, sed jurisdictio est Caesaris.’ 

The expression ^ res publicae^i’ according to Austin, Has | largr 3 r' 
as well as a narrosyer signitication. Tp the larger sense, all thinfjJI within 
the territory of the state are ‘ res publicae’, or beloug*to the statiyvip the 
sense t^iat, it is not restrained by positive law from usnig or deal\ with 

j Grotiuy, (k* Inr. Ik’Il. ot Pac , lib ii, c. 3 § 9, 2 
ItJi 4 UO(|iioVf>l^iiti llomani fuit, ml liUora Bua oppulsum doiicp;:arc nocimriw tui 
ciro4)btrutii qnietoui. Xoo ulio Celsam in 1. littoiru, 3 iie quid in loc. publ. liut. Sc; 

arbitron Uttora, in (piae pnpulus Romanurf iin|'^i*iuiu babofc, pnpuli Kornani chsc, qunin qii3 
liMora iltn, quibuK aotiuo ac OcoaxH) Romana teJ^inabatur potf*si«8, ct u gcutii^n aliarum^ 
BcparabaUn', bauc juri^dictionis specioiu popnlus oxercuorit ; hicut doiuimuiu, quod aimit, 
su])eiiorititAi«,^iU)n propi ictatisi, ei Cclbus tribocrit ; oo inodu, qm) sibi ^^ntny nuH mundi adro- 

gavit doini-j ^ I 0 (T (Ip lpr»>p iriiod dn Vfipf. OumTu .Mfl 



jiamin I 9, IT do Uhotb do Vuet, Comm, ad Paud 

V;il1llir& N'ationp, iik i, c. 

4' iJipi J.. S. Coinin lib. n, i. 1, § IS. 
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tbeiif as it •irray please. In the narroJ^er sense, it refers to tho%a tljiugs 
which ‘the state itf*eserves to its^f. Of the latter, there ^»e some which 
it nevertheless por^iits its subjects generally to use or deal witt ifi cer* 
tain limit^^|pa* temporary inodes. ♦The shores of the sea (iit so far as 
tliiiiLiii^^^ppropriated by private persons,) come within this class of 


tl 


5e says that ^ res publicae’, in this latter sense are comyionly 
styled ^ r?s communes,’ and that the opinion of * the Ronwiu lawyers, 
that the title of the siibjects^o the use of ^ res communes ’ was anterior 
to atij^tiiat the state could impart, is erroneoAs. 

It lias been thought by ^me wrHers that the modern doctrine, that 
the seashore belong#to the state, has been derived from C^lsus. But 
wliel;her this is so or not, it is clear ^diat Austin’s view as to the nature of 
ownership .of J:he seashore is the inevitable coroHiiry of his system 
of positive jurisprudence. 

i^ccording to English law. -However difficult it may be, amid 
this conflict of tents and discordance of opinions among the modern 
civilians to spell out with accuracy the doctrine of the Rointiu law, 
the Oominoi^law of England on this topic has,^i'om the earliest times, 
been ^uniformly clear and consistent. Even Bracton, tlie earliest writer 
on tfie Coniyiou law, who is considerei to have laid down very nearly tl^^ 

same dociriiije on this luntier as the ancient civiliant did, — indeed, ue 

• • 

has jjypjused by Sir Henry Maine^ ot‘ liaviiig directly borrowed from 
the Corpus luris ' the ^iTtire ft»rm and a^hird jK the contents ’ of liis trea- 
tise oiAKriglish law— said only as follows : Indeed by natural law the 
following things ar(? coriitnon to all; — rj^iing water, .tlie aii, the sea 
and the shores ot**tlie sea whicdi are, ijjPK were, a*ccessories of the sea, 

the sea^provided he abstains 


•No on 
fr<>m 




is forbidden access t<) the ahojjlf ^ of 

Jury to lious'^s and biiildiiyfs goucrally, because the shores of the 
sea, 'like the sea itst^lt are by^tiiinaw of nations comnnjn to all.^ He did 

, S ' • 

^ X’noiont^^w { tih eU ) Benet^t v Pt'pnti, 1 Knapp, GO, Lord Wyiiford, on p 70, 

^ohsioitmd, wlu>oitt»r indood will take the trouble to reac^Brueton, and our o|lier early writers 
on t^Comuioii law', will bo sarprisod to find the number of doctrines they have adoptod, and 
ev 3 Bl|$n<vlK>lo passat^es that they Ijave transcribed from the Civ^l law,” See 1 Law, Q, R , 425 

on with 
ness to 

9-121 ; Braclou's J?ote Book ' 


o»j0d 

iffC 

^|»4!oamro Mr. Scrutton, after a cand'ul compaiiso#of a largo i.i#rtion of tbo text of Bi^^c 
ibat^of tlic Iiilititntes, remarks I lial Sir IIen% Maine’s estimate of Bracton’s indebted 

3 radon's ^ 

er, m maA, 
>liKlur. Iii 


Roman law is ex' 
(Ed. Maitland), 

* Natural! 
Tuarisj q^asi 


pssive) ; Scrutton. Roman Law in England, 
tro#., 10. • 

jure conimmjia sunt oiJiAa^^ — aqua proGnena, aer, 
Saa aq^'essoria. Nemo euim at^H^Btarifi accedere 


et lit ora 
ui\i lumen ji 
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not aiTdrflie reinaiiidor of tho passj^;^o ^lp^^ the Civil law, they 

(;^ai)noi be saifl^o belong to any one aspi(t?Jate property ’,4 thereby BUggCBt- 
iiig tlie inference that even he did uol in^u to deny thatf^the ownership of 
the shyres of the sea rested with the the ‘'use according 

to hin], being common to all.^ 

The soil of the foreshore of the sea, of estuaries and arms of 
as well as of tidal navigable rivers, ^is, according to the law of^^Englaud, 
pi’ima facie vested in the Crown^ by virtue oft ts prerogative/ “ Rex in ea 

(i * 

villis Cl nodificiia lib.^tindCJl, fjnia litora STmt^ de inrc. gentium roinmrmia, 6i<mt ct maru, 
B2*acloii, lib y f- 7, § 5- ^ 

^ Troprndas autcjn eornni ]>otcpi intellofri luillinK csso. Inst.ii L 5, ^ 

^ Hall on .Sc'ftBlioro (iinl c<b), 105 Mr, Morris controvcn.^ Mr HaU’s iirgiiinciil, hy rcmarV- 

ing that Bracton Ihe passage in tho Inslitutes bocanse bt‘ mu-i h^A'c been well aiyire 

rbut, tbioDgliOXit tliC; kiiigilom l he foreshore, in ])oint of fvroperi v, wiis in vi»ry.,mnneri)n*i 
jdaccs vested m the lords of manors, although subject io tta‘ vig)\t of the puldic to nse ii for 
eeil'iiu ])Ur|)oscs. Hist, of Uie Foreshoit*. 31-33. ' V* 

* Af'tiji}/- (‘f Pt'snn? V. ITi*lme, ^Ex. 0,38, itanrt v T/v/- nf TVAj/^f/i6?e, 11 

11. L. C V 102 j >lfb))vjt,'y-<7cnc?'fl|' V. Prtrme/rr, 10 Briee, 37S ; Bhnnh^U v Cattifolh r> B .V 
Aid., 208 ; Af^r^ti\^‘f/-<khvrnl(\ CJi^nnhcrs, 4 l)e (b, M. , 200 ; B//70/ v, t^rr, 2 Bos. ifc ibdb, 
472 , Mauor of Colrhc.'^t^’t v. Jtr >ofcr, 7 Q B , 330 . v. Bb/wj?, 8 Ad. iV El , 314; Mfiiyo/ 

^ of CaJic-if’ V. ihuiiurn^ Jj. K,, 4 , 301 ; Hir }{cnr\j Con.-ot<ihlr\ ca^r, 5 Bc|>. lOda^ DyAr, 32<> ; 

jif>y (h'fUra^ v. ByfO'nhjc, 10 T’rice, 350 ; Jjoju z r. Amlnor, 3 Man. & Jlyl , 3210 Lnv’>' v. (iovftff 
3 B. A Ad,, 8*»3 ; irrotloH y. Bf'on'U, 4 B & T., 487) ; v. 'pfWZ, 5 B, iV (\. 8b3 ; 

Attornoy-iicnri oi v LohAnn, I H L (J., tlO; Jn Ilu/I .V Fi> Iby BtijOcav En A- 327, 

Bears/ v, Pipm,, 1 Knaiip., OO 4, y TohtlifoK 12 Ch. lb. 

58; 

Ib'ir, 

5 Com. Ibg , V{ivigi4tion, A B , 1 Keill^*^ Com. 3(’'7 ; 3 Kent, Com , 427, 431 ; (Oiiity on Pre- 
rogative, 2o7. Cf V O’i^ ‘‘ 10 IT. ti. ^C , 503; Bnt^toir v. Cb'Mmcaa, 3 A))p. 

Ca., Oil ; AVdZ V. Dtihc of htruv^hire, 8 n. Ca,, 135 Mr Morris lm« by am elaborate' 
hisiorical examination of all tlie ea.'ses ancli^d roeords lolating to foreshore, oltdeavouri'd 
to prove that t]n> theory of the prnnu faeio’.^ltle of llm (^rown f hereto was nnknown 
in England doAVii t</ the time of (,^,noeri Elizabot.^ that it was inveidfsl for tlie time 
by Tilr. Ifiggcn in fhe year 1508, and that it is direS^-' Ojijuxsed ^to fbo actnal state of 
i '.lings’, bcoaufic, as lie afu*r>vard.s proceeds to shew, the C'ro'i ha.s to a largOj extent 

granted away toe foreshore, and that very little, if any, (jf it in fai t remains veBteaLhi tho 
i roxva. History of tho Foreshore, Jntrod. i — liv, C38-G11'. Jle has al^o shewn by a^vP^view 
of some of the Ecotcdi cases, that the priniA facio tlieory ofjually nnknoiXBdP *>d, 

ifc/i, when it was introdired by a diJbnin of Cord Campbell inSrnifhv/EaH’ofa 
(d Im'U'b App. Cas , 4 k 7). Ibid , 573-591. \ • f> 

‘ B\ the word ‘ i>rerogativo ' wo nsnally understand,” states Sir Wfliam BlackHtoiie, 
tdaf pre-ernineijeo which the king hath over and above all oflioi#;Prsons and out of 


kojes/ V, Pipof,, 1 Knajip., OO jL d//<>?'«»«*y-t7e)?rj,||' y 12 Ch. lb. iSTfTIpJl ('h. 1)., 

8; fheko/o-. y Hall on fhc^^eaahore ^2ml eil ), A])d\.; Hale, <lc lure Maris,?*', 1. c 4; 

Jargrave’s Lan Tract-;, 11, 12 ; 1 Itbi. Com , ll<b 2d I* ; 8 Baton’s Abr, tit, l‘r«'r<^goinve, B, 3 ; 


that F,pi 
tlu* ordiualy col 
etymology^ 


uirpre-er 
r COW80 C 
(ironkp 


of tin) (tommon law, j 
prac and rogo ) 


of his royal dignity. IK signifiow, in its 
: that is required or (lenraudo^iliefore^ or in pro- 
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liabeC proprietutein, Bed popul J btfbet usum ibidem neeeBsari^m,”* ia 
the aphorism ot ©iillis* It is swest^ not for any beneficial interest to 
the Crown itself,^ but for thMpufpose of securing to its siibjecJts col- 
lectively lUU^jjracl vantages and'wivij^ges which can accrue from such 
prerogatives,” sa^ Bacon, ^ must be few’ the advantage 
aiw^otl of^the people; otherwise they ought not to be allowed by-law.” 

This prerogative power” says Mr, Ohitty "'‘is vested in Jibe king as 
the protecUu’ of ibis peopl(^ and guardian of their rights. It is subser- 
vieilt^iowever, to tliose jura coinmunia, wbicfi nature and the principles 
of the constitutiou reserve ‘for Hit* Majesty’s sui^cts, It^an neither 
prevent tln'in from ifaJiug or fishing.”^ ^ 

^ Consequently, this prerogative^annot be exercised so as in any way 
tfi derogate frrwn,oy inlt^-fere with, these privileges of public, consist- 
ing chicly of the right of navigation, access and fishing. 

(j) Apeording to French law— Under the law of France too, the 
right to the forejAore of the sea is vested in the state* and may be 
eommuniealefi to a subject by means of arrant Concession). ^ 

{*!) AcArding to the law in this Qpuntry — this country the priina 
facie^ title of the (h’owji to the foreshore of tlie sea and its arms has not 
yet Ccon expressly affirmed in any jiniioial deCision. But it is coneeireJK 
that, whenever the question arises^ the rule of EnTflish law will ve 
f'oll<^tftl^yjg^he primu facie title of flie Crown to the foreshore of tidal 
-navigjt|pe rivers, which^a a brancii of Mie saij^ rule and dependent upon 
the sa®e principles ps those on which tlie tme to the foreshore of the 
sc>a rests, has, as wilWje shown later, clearb^een adapted by the Courts in 
India. * • 

Foreshore claimable by subject or prescription — To return 

to English law ; Although the CpiWn has, priinii faeje, tliis right to the 
foreshore, yet a subject may jj^^it either by ancient^grant or charier 
or by prescriptiouf^ ^ 

/.‘The-^a,” said^^^llrd Wynford, in delivering tlio judgment of 
the'J^lvy CmfUcil v. Pipon,'^ is the property of the king, and so is 

Ferciace to all it follifvvw, iluu. it lunstf bo in ita niituro singular and 

ecooritiJ^llff^WRKCtiu tnilv' bo appHod to ripdds and gapaoitios wbioh tbe M|[§‘ enjoys 

nloT^H in oontraflif^tiiu’tion to otborsC’ 1 lUa. ^onu, £50. 

^ Callirt on 55 * Uac. Abr. tu^ J’rorogalive, p. 1. ® On rrerogutive, l7d. 

^ Code Napfton.»§ 538. • liiroy, Los Codes AniiotoB, v. i. § 5SS, note JO, 42). 

^ Hale, do l^e Mavis, ]>. i, c. 6 ; HargrfiN^sLaw Trarts, 17, IS ; S\r JIbUB Cohiilahir'fi 


^ Halo, do Mavis, ]>. i, c. 6 ; Hargri 
Cff-v;, 5 Rop , lOl^ Hafctf (>/ Bcadfoti v. Snuu> 
’ I Knapp, GO, ♦ 


jj ; Cuhnady v iioivfi 


ConHfahU''fi 

8dl. 
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Jbeneatb it, except such part;o£* >p,at land as is capaWt of fteing 
usefiillv bccnpi^d without prejudice to iii(4gation, and of which a subject 
has either had a grant from the king^or &as exclusive]^# occupied for so 
long a time as to confer on him a tj|ile ^|U'escripaion : latter case 

a presumption is raised that tlie kiijjj either granted hini!S!yB^^ 4 ft^ 
right ^ it, or has permitted hinji ^/^Tiave possession of it, and To 
his money apd labour upon it, so as to confer upon him a title Ijf occup%» 
tion,* the foundation - of u\ost o^.tffe rigllfc of propqfty in land. This 
is the law of England^ind f ie cas^ referred to, prove that it is tlil law 
of Jersey.’’ #r ' . 

The If^v of Scotland,^ upon this point, is Hffh same as that of 
England; and in both countries, at al^ events since" 1849, the presump; 
tion is the same, |^mely, that the foreshore still belongs to ^le Crown ; aijd 
in every case where the subject claims tlie ownei*i|)«ip^ thereof; the ^burden 
is thrown upon him to prove that by cjiarter, gram or presoi’ij^ion^t has 


passed to him.® 


ft-. 


Theories as to the ^ntifi^^fon of prima, focie title of ^e Crown.— 

Various reasons have frfji time to tiun^heen assigned" by judges as well 
as by text writers for the existence of this right ©jl’ the Crown to the fore- 
-"-'diore. Under the fiction ♦of the ^ feudal ^law by which i^l ^ncVs in 
tlk) kingdom arcy' immediately or ultimatelj^ derived the king, as 
lord paramount, the shores and bed r>f tide waters ha^^SfeMM^^her 
acknowledged owner are St-id to have remained \'T'\^ted in liiin irTajlrciLses 
where he is not shown to ni|,ve granted them away. The aphd^sm of 
Lord Wynford, ‘ wl^at nev(\. has had an indiviJifal owner belongs to 
the sovereign within «-svhose ory it is siiinited,’ evidently borrowed 

from the writings of Grotius Pulfendorf, the famous expounders • 

of the law of nature, and applle'^by him to support the prerogative 
right of the Crown to the land boneaVCe the sea, is merely a logical 

* Principle'^, § G12 ; Craij^’H TntJ Fpnil'ilts lib 5 12 , danimof ^Vorninissn)nerf< 

of TT^/od-s a7i<l Forrsfs, 3 M ’C(j , 410; South v. O^icpr:* of 713 ; (> » 

487 ; Lord Adroccxtc v, Blantuio, 4 Ajtp Ca., 770 ; Lord Ad meat 12*App. Ca.*, .64^, 

Atforne^l-CU'nerat v Richaid^, 2 Arst., 006 ; S<j7^at(on v. Jte C., 485 ; S<mier&et 

V. Fogioell, 5 13.4^.0.873; ViekcnH v. Shav'^ TTall on tlio 8f<asboro, v. 

Oatftn-nll^ B. & Aid , 268 ; Aft or rfi^y -General Y^ormetcTj 10 Pric‘o, 378 ; Lopez v. a 

Mail. & R?i-, 329 As to the prtjsmriptioa ir^ Scotland, sec South v, (tjticcr,< of State, ; 

Lord Afhjnc:^fc v Yoany, sopra Until tho yos£' 1819, the jiroHumption of Scoiland wns 

that the cc had been ^jranted to the sjhjoct ns ‘ fart and portuoM^ of the adjacent 

land, Hnbjeclr rit'Ut ns tras^ew^^j^^Uc uso'4 Hell’s PiMnidplatJ^ §§ 013, 017. 

See alwo ca| (froS&in Morri.s’ lli«t '-^^^^liore, 575 — 570. * 
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deduction ftflin the doctrine of 
Maine to be disti^l^ly an offsh 
Serjeant 

master, asjjfcell^n rigli^of 
thaJjHT^er^tliin his “ 
aiflrtife constant de 
dissever Aieir possessio 
cd but a small telriitory 
dewfelfte huids, which 
Somewli^ different, however, 

to the origin of tli^|^wi\ lands®. ^ 

. '^Ir. Jerwood^B^gests that at^he time ot the Norman conquest, 

William 1, In^ing/acq^^^ by confiscation all the filiates in England, 


the king was once in realify the 
in right of prerogative^ of all 
e needy condition of *the mouarchs 
early days, tempted them to 
process'of time there remain- 
wn <iby the terms of Crown or 


fehorelnid 
heory propourf 




^oil of tidal watersh 
id by Mu Chitty as 


rftaine<%in hit own pqsi 
were ^ot distPibuted ar 
The doctrine W 
in the furmuh; 

Vie t’ 




tliose land^ including the foreshore, which 
wers® 
titl^ as 
ad an in, 


s occupant, postulated 

liimaiT^ owner belongs to the 
:y iWs situated lu®been expressly dissent- 
iJSlackWlni in a recent case^ before the House of Lords, 
l^which his ^rdshipo gave, *after quoting Mr. Justic-/ 
Fk, — Wliartv ground is there for suggesting that the 
case, the title to the soil of a lake) was not in the 
is not shown or even sn^gestedfto be in any other, and it 
be in the public’’ — he observed7^‘^ This would be a strong 

^ing that by Uie prerogative, 
the Crown was entitled to u|l lands Jj|^Lich no* one else can show a 
‘title. But this is so far from being case, that jn the only instance in 
which no one could show a mean that of an estate granted to 

one for the life of iinothei>^i#fftu'e the grantee diedjeaving the cestui 
que vie, the law caijt the fivJrfold on the first occupant of the la»d.^ It 
was i^^weyl^night entitled in such a case.” 

*Nature’of the the Crown.— If the ownership Si the Crown 
r the foreshojg^Mi^nerely that^ of a trustee,* and the public at large 
are it^(BBBK^wi^’uste it follow# that the Crown can make nr\ grant, 
iior^n a subject assert a claim bj| prescription, (which, iud^p, pre- 
supposes sucl|[a grant), of any portio^ of the foreshore freed fom Xihe 

^Uy on Prerogative, 202#*^^ | 

Cormicanf 3 


Woolrych WuierM (2iui rd ), 434. 
JtTwiiod (IPtho Seribliort*, 20*29. 

{Scu Co. Litt , 40. 
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oi^ privileges of the public 
fishery.^ » e ^ 

But such was not the view whicli 
days took”of their prerogative righ^. 
fetters wliiclr popular movement either 

royal .prerogatives, the Eiig|j^Jb^^ave possession^ 


their subjects, w4th ej 
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gc}\^rd'»».. fkci« tltft#’ 


Thames 
coast."’^ 
that the 

of Edward HI, the 
the enjoyment of the 
all weirs, gorges &c. 
commencement of 

Claim to foreshorl^y Y^ssunat ^ ^ ^ 

may claim any portkif^ of 
^rrant from the Orowii, either ^(i) 

r^eehold, or (li) ic gross. Claims to the'foiwhore, hovy^^ 
of fact invariably made by lords of manors, in riglit 
It would not serve m\^b useful purpose at this < 
you through the various h!k'<lish cases on the conslvuction 
expressions us,ed ir^ an cierry foreshore grants inVgross and gjauts of 
manors on the coast. * It is, lioNo- <u\ impoi taut to bear in iniud the general 

> V i 


, 102 ; Fif^lian^ nj Whitstablc 





s « 

iato4ij|moa or Htroain 
.Qr (•omlnoi^«''d^ miur' 


vorm 


8cg Fifi' Fishery \yhii>f<ihle v. O’a'rttj, ntH. L. C 
Foreman, I,. K., 2 U. F., ijSH ; h. U., 3 C. I’., 578 
S P^ear on Pightfi of Water, oQ. 

“ Pixc’d aijparatus for t'xoliidivo lisluiig, Sirnci 
h’oiii -which tho hHhermon launcliod. their boatf? and east thei^ 
o()erjUioiis. See 3/a/(;oi!m.scw v. O' Dt;a, 10 H, ]j. C., 619, ' Ou/cp *cr^ 

b App. Ca , 135- 
t 

Ed 3, 

two most prevaihiic-divisioiis of larded property iit England are,|fl) injmorfi^j|^hic‘h 
arc traetwl^f^J^reohohl land, ao(?onipiiuied bw. peenliar rights and ]>rvdloJl’^, and (2)*rLl<od 
’ )hl hinds u naccompaniijj^j any such munorhiJ riS^H and priv^^es, 
ifaitor- • 

Tis >104, <*f liie Foidthoro, 683. 


lo. Inst. 37 

^ I H. 4, <■. 12 ; 12 E(i. i, 0. 7 
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le s^ciion of Parliament, the 
of the > fore«!hore ; for though the Crg 
partf wi&i any of its prerogatives, jSet 
the autiority of Parliament, such aHe^ 

Claim tt)* foreshore by presi 

a subject may also claim a oi 

scription, .and that- again ^^ier ipt as parcel 
adjoining freehold, or (ii) jn gross-^It should 
although in English law, the term ^prescript: 
technical §|ssg,^jj|^ferring to the tnode of pn 


SEA. 

; can still 
\ may no 

the Cro' 

?on is vmlid.^ ^ 



y ^rtion 
is own authority 
has acted under 



what arej^^deo 
yet it is sometiil 
merely that the"^ 
enjoyment or enjoyment^ 


—As I have ali'ead^ftt^pEjrved, 
the foreshore by user and pre- 
a manor* or of an 
bgrne in mind that 
is generally usecRn a 
i^^nployed to, establish 



^ put down, 

sa 

Tuffc^in, . j 




of ^ which 


1 rights, c. g., easem 
d in a gederal and a 
uestion could not be 
a defined statutpr 
The several acts of user or of ownership 
the foreshore of the sS^|^pears to afford scope ai*#’chiefly these: — {a) 

|(?f taking wreck ; (6) tald^j^ro^fcl^sh ; the various incMents of a port ; 
{d) fishing; (e) minid^, digging and Taking sand, gravel,fiea-weefl, <!kc. ; 
(/) egress and regress, and right of way for the purpose of navijgition, 
^fishing, bathiiig^and other uses of tthe sea ; {g) taking of a^^chora* and 
groundage of vessels upon the foreshore ; embauking-and enclosing; 
and {i) punishing purprestures or intrusions, {. e., trespasses.^ « 

Lord Hale says : TtV — that is, the shore— 5^ may not only Wong to 
a subject, in gross, whick possibly may suppose a grant Tjeformi me of 
memory, but it mscy be p^i d of a manor.^’ “^nd the evidJnees to 
prove this fact are commoniy^sese ; constant and usual fetching gravel, 

• 

Viefc. c. 62, s. 7, trajisferrod from the Coinnif'-^sioncrs of tbr Woods and Forests to the Board * 
of Trade, who are thereby directed to protect tii^^'^rown's rifjhtg, to ascertaifi in wh»t parts 
of t%j eoafit the Cl-own has parted with its rights, i * vhat parte the rijcl^ of tiio Crown aro 
nndoubted, and in wbat part the title is doubtful ; to pK, mt enoroachinenm^ tho foreslioro, 
to protect ni^igation and other public interests, and lease in cS^jj^ln cases 'with 

certain speoifidd restrictions. Cf. 48 & 40 Viet. o. 70. \ ’ 

Moo. iWlk%PP-, 468; 


1 CatUier Y. Ayhoirif 2 Kiiaiipy 7^; Beg, v. ^duljoe Byraniji 
r. C. C., 204; R^g. v. Aloo P^oOf 3 Moo. Jnd.*App.,j 





Tbo following cases show tbat the prerogatjjo of the Crown to hear appctJTsToai 


|0., 296, 
Lahcn 



ixcept by express words in a ataftto. Cushing v, Dupuy, 5 Apjj. Ca., 'iOd^jfohnston 
\hnister Trustees of 8t. Audrew^s fcwrcA, 3 App. Ca. 169 ; ThehAc t. LaueZrS^ App. 
^ -Jt re Louis Marois, 15 Moo., 1*. J89. 

Rights of Water, 68. • 

. Morris^ of tho Fyj^^Qro. 657—661. 



and sea-*.wi 
and 

sea, arid^fenjoj: 
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^0e#lhe high-water tnarS 

Ido ; enclosing and enibanid«t against <!io 
m iptiffed f enjoyment of wreclca ieappSning 
upon the sands ; Resentment aM purpCsturea ftere, in 

the. court (jf a wiauor, and such lilt^^ .-^nd he adds, it not^only may be 
jparcel of a manor, but de facto, it maiiy^^jpes is so ; and perchance jt is 
parcel of ^almost all such manors by^|i|^criptiOn, hate Ryal fish, or 


wrecks within theia 
fish are not an<h indeed 


manorp. ^For, lor the most part,,-, wrecks and royal 
cannot be well left above the high-water mark, 
unl/jfs it at such extratlrdiiiajjy tid^s as overflow these 

are <j^er(juisites whi^' happen between the 4|bh-waffch^a™^ low- water 
mark; for the sea, withdrawing at the ebb, le^|Ks the^^t^ecks upon the 
•shore, and aiteo j^bose^r< 

tUSrefore, that hatJi wre 


0 ^ royajj^fish. He^ tl 



nder Ibe denomination 
W the sea or royal fish 
by prescription infra manerium, it is a great presumption that the shore 
is part of the.inanl^t, or otherwise he them.”^ 

0 A few Oicplahatory remarks upon soUw^of 
hav^ ^ust 

may ^rlig^ps be thought desirable before I proceed to diacuss the question 
of prescription. The subject of wrCcks in general requires a fuller/ 
"treatment and- 1 propose to deal with it at a \ater stage of this- lecture but 


►UM^of tliekecbnical expressions 
several acts of user or of ownership, " 


for ISfer preaicnt purpose^ wreck in 
refer t^ unclaimed ships, and cargo cast on 
Crowi^^as a part of its royal prerogative. 
^|iale, sturgeoiif and porpoise are cf 



sense, 

shore. 


may be taken to 
It belongs to the 


•d royal fishes,* and whenever 
Jritish seas, they become the 


and by whomsoever they are cJijpight in 

property of the Crown by royal prem^iftive too.^ TIhey constitute a part 
of the ordinary revenue of the and do not belong to it by virtue 



[it to, the ovg^F^ip of the soil of the*foreshore. The 
,nt the foresl><^^ as well as the wreck and the royal fish to 


of, or as inci 
Crown mayj 

ihe ^same Jpson, or grant them separately to different persons ; 

or it nlaJifeerve tbe^^fesliore and grant the wreck and tlie royal fish 

r • 

5 Kop. 107 f Calrru0 H y. RowCf G C. B., 891 ; Reso v. 

^see BquikI on llipariau lUglitR, 14 . 
tie, <l 6 lare^ Maris, p. 1 . o. 6 ; Xlargrave’s^aw Tracts, 2 G, 27 . 

Ho prorogate ^ of royal mines, troaaorj 
|n in all or <|pa in most countries, and tifaj 
Rons of th« 


f rove, and royal fish are not enioi 
bay© not been extended to thfci 


' App., ( 17 fi) 


iritish Crown. Soe Maiforf^^jons v, The East Iiidia 
281 Tf^oo. r. C, 0. 175. ^ 




SiZ * ' tm jpobeshose of t»k ma. * , * 

< 0 ^, OTf vice v6rs&. When a prero|fitive right is granted it 

is Called a frtochiee. • ^ 

The privilege of erecting ports at which eustomalbl^ goods may be 
landed, Und of taking dues and toll! as incident thereto, is also a part of 
• the royal prerogative and may be communicated to a subject, as a fran- 
chise, without granting any right to the soil, or both may be granted to 
the same person, ; or separately to di^^eiit persons* ^ 

Purprestures are eneroachments (bj^ the making of enclosures, 
wharfs, other similar structures) on the proprietary righll of 

the CrowR ^ the demesne lands, or 'in th^ public rivers, hari)0urs, or 
highways.^^xhey differ from public nuisances, whifft are violations of, or 
encroachments on,*the rights of the public. The distinction may be thi\^ 
illustrated* When the owner of the adjoining terra ^rma, without grant 
^ or licence from the Crown, extends a wharf or buiAng into the jwrater in 
front of his land, it is a purpresture, though the public rights, of ijg,viga- 
tiou and fishery may not be impaired.® When such a structure inter- 
^^eres with the exercise^f the public rights of navigation and fishery or 
^ causes injury to a^ny' other public rights, it is called a public nuisance. 

Thus an encroachment may be both a purpresture and a public jiuisancc. 
"^ords of manors, vrhich include the foreshore, possess thfVtjurisdrctiou, 
ill their manor courts, of ^ jiresenting, punishing and putting down 
inclosures made, or obstmetions jdaced, on the foreshore, presentment 
and punishment of purpr^tures by the lord of a manor, is very good 
evidence to show that tm^foreshore on which these trespasses com- 
mitted, is a j)art of "the man(V^l waste. 

It is thus evident that nei^^ the taking of wreck, nor royal fish, 
nor the erecting of ports and taki^Oolls and dues therein can be*adduced* 
as unequivocal evidence of the ownei»ip of the soil of the foreshore. 
Sir J^hn Pbear says, that they cannot ofiMduced as any.ciHdence of title 
to the shore, but this statement would per^^ jequire*somX|palificatioD, 

1 2 Co. Iiisl. 38, 272 ; Co. Litt 277^; 4 Blfe. Com., 167 ; iho 

1, (note). “ rurprORtur^ oom^h of ih© word or 3 

.than enclosuro or buiJditig, aiid in undorstandin!^ flij^uifielh an onoroao| 

• eithor upon part of life king's don 
108 puhhcae ; or in the high-wayofl, j 





I sue lands of liia Crown which are aci 
> in common rivers, or in the common st] 


^ho when any common nusanfcs done to the king, and his 

l-i. A ** 9.jnn TT»a+. 9/79. * 


private, which ought to be ] 
Q Jjalo, de Portihus Maris, p. 2 c. 7 ; < 
majJPoolryclil'^ Waters (2nd ed ), 193-j 


2 “Co. Inst. 272. 
gifive^s Law Tracts, 84 ; 0 
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masBrfUcjT the case of Dichms t. the d6ti|t wm 

that, tfi^Wking ff week by tha tord oi a mmm was . 


\qi %he 

ownership of the sfel of the shore, Jpirficulariy if it 

other acts of enjoyment though, no doubt, it also heldyihat t^liBn aione 

it was not sufficient to confer a title by presoription*\ • < 

In the same manner, the ownership of a several or ^clhsire fishery 
whether ifi tidal or in non-tidal watfigs, does nqf necespi^iy import the 
ownership of the subjacent Soil.® right jo the exolueuye jfohery and 
the^-ight to the soil are sometimes found associated in the sa^e person, iu 
which case it is aptly styled a territorial fishery, filit age, on the 
other hand, many iu^noes in which they are found disunr^l in which 
cpse the right to the fishery is regarded as a profit k prendre in alieno 
solo. The evi^nce, of the ownership of the soil of the foreshore fur- 
nished Ijy exejusive :^ing cannot therefore be said to be unambiguous 
in its j^haracter. It is otherwise, however, if this exclusive right of fishing 
is exercised by' mefeins of weirs and fixed engines. lip that case a very 
strong inference as to the ownership of the joil arises.^ According^ 
to the latest^'decisions in England, there js ordinSily a presumption that 1 
the several or exclusive fishery carries with' it a right'"' to the soil.* But 
the ftrivy QpuneUi has on appeal from Indian casps heid that no such^ 
presumption exists.^ • $ ^ 

• . • ‘ - >'V > 

Jlining, digging and taking sand, gravel sea- weed &c. for 
building, ballast, manifte, and so forth which are as much 

likely % be done by the owners of the persons possessing the 

limited rights of profit a ptendre; thev^^ay alscr be usurpations or 
intrusions on the ownership the and ’oftentimes they are 

*so. A* custom to dig and take.,<^^if or minerals, or sand or gravel 
or sea-weed, &c. from thp for^JjlJre is analogous to the customary 
right *of diggil^ coal or mine^j|ii^r turf or brick-earth or 


waste 



tho Seashoro'^' 


sand in the 

# 


a nflxnor by tipTbustomary tenants. These acts, therefore. 


r ed.), Apdx, xlv, • 

* Moms!,Hist. of the Foreshore, 658. 


V. JBaiZey, 8 Q. B. iOOO ; 13 B. J|27; Mamhatl v. Vileawater Navigat^ Co., 

0 re« 


L,'732, 748 5 6 B. & S., 570, (in thiscaao Cockbum, C. J. differed from the lest of 
tt) j Hall on Seashore (2nd ed.), 45-8x4 Duke of Somerset v. Fogwell^ SB. & G., 
rattan v. Brown, 4 B. & 0., 485 ; R. v. 1 M. & S., G63, • 

Porbeif V. JliW Mahomed BosBoin, 12 B. ifk>, 210; 20 Snth. W. B,., 45; fiSaJe* Bwrda 
^oy V. Bah^Chunder Kumar Roy^ Ind. App., (X45) 155 ; 2 B. L. 'B., C.) 1 ; 

nth. W. 11., 0 . C.) 1. ^ ^ 
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"Jlo^^tj.iiecessarily indicate absolutd«ownership of the soil Av person 
wBo ex^cises but are compatible with the existen<Jfe of snch absolute 
ownership m some other person,^ As to egress ^and regress and right 
of way for the purposes of navigation and fishing; bathing and other uses 
of the sea, these acts, like those I have just mentioned, arg likely to 
be done by the owners of the soil, but it is also possible that they may 
be done by^perspDS who are entitled to mere easements. 

Taking salvage for the grounding of ships nwiy possibly be a 
mere liberty or license, but it is more in the nature of a proprietary 
act. ' ^ ^ ^ 

Lastly, as to embanking and enclosing and pdnishing purprestures 
or intrusions. These are undoubtedly acts of appropriation and do not 
in any way paa*take of the nature of liberties, liceusesf, profits or ease- 
ments. It is impossible to construe them otherwisel^han as pure proprie- 
tary acts, done either by the actual owner of the soil or by iiit^iders, 
who must be presumed to have done them with the iiftention of acquir- 
f^ng actual ownership therein. 

Nature of evident reqtdred to establish title by prescription.— 

Mr. Hall in his learned essay on the seashore has elaborately discussed 
^he question whether a subject may by prescription and us6i’’ aeql^re a 
right to the seashore as against the Crown. • He thinks that the various 
acts, which I have mentioned above, with the exception of the last *one, 
are separable from the owmrship of the soil and clo not necessarily imply 
a title to it ; and strongly maintains the position that \he slbshore 
being in its nature land, notli^;^ short of evidence St adverse occupation 
and actual possession of the soiv^piitinued^ for a period of sixty years 
ought to be permittod to prevai^agaiust the prima facie titl6 of the 
Crown ‘ 

Sir John P])ear, however, is nof^-ju^te so hos^tile the claims of 
subjects to the seashore as against the iSSimn. In*a ve 
concise passage he observes: ^‘Almost all benli^al enjoym^ 
is necessarilj^ so exclusive in its character as tcHjj^ave but’ 
ing for question as teethe ’possession^ ; it is only with ri 
wasti' lands, waters an(\ the seasliore, that any real doubt ca; 

On tha other hand, of these latt«, the seashore ,especialfy is 
very i ature so little capable of fexclusive possession^ that the 
undou ted^owner of it finds it verjBdifficult to support hfc title by 

In son ie sense, ownership may be saJS Co be the aggregate of exclu 

* 

* on the Scaahore (2ncl ed.), 17—108 j Morris’ Hist. 0 / tho Foreshore, 683-784. 
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^asemejttsHWie greater the nnmb|jr;<rf them whieh-a^^^^^ 
the strbnger ia the probability of .the greater right ^ 
tion of that exercise; where, as in the case of {he seashc 
of enjoyment are Very Sew, ft is not easy to say whetbfse! tSo lisirtr of one 
or two of them' is to be referred to ownership or to tW* lesser right. ^ 
No general ‘rules of guidance can be laid down, but p^rhjap, s it ma^ 
assumed flaat to make acts evide^e of ownership, appear 
under the circtimsjances whidi surrmnd them^ toiiave been animo 

hab^ndi, possidendi, et appropriandi.*’ '■ 

In deciding claims to the foreshore by prescrfption a^d#user, it is 
necessary^ to bear in •mind a distinction generally recognised", and one 
founded on obvious reasons, that where the foreshores is claimed by a 
lapdowuer as forming parcel of his land, the questioa is, so to speak, 
one of l^oundary ; bt^l that where it is claimed in gross, i. e., not as form- 
ing parcel ,of any adjoining land, it is one of title* Acts of enjoyment 
exercised on the foreshore^ which are more or less in the nature of mere 
franchises or liberties or profits a prendre or easements, are less readil}^ 
construed as •evidence of actual ownership of the\oil, whe^re the claim 
to the foreshore is in gross, than where the foreshore is claimed as form- 
ing fib'cel of the adjoining land. Of* course,* the presumption of owner- 
ship of the. foreshore msing from the aggregate pf tfiese several acts, 
is in^both cases in proportion as they are numerbiiji^ extensive and unequi- 
vocal. But in the latte? case a lesser number^ acts would suffice to raise 
a certain de^ee of presumption of ownershii|i|phan would be necessary to 
raise the same degfte of presumption in^he formm’ ; because, in that 
case, these acts, except such as are purebo" in the nature of francliises, 

‘ liberties or ' privileges, * are soonap^ |^,^rded as haying been done animo 
habendi, possidendi et approprian^Hhan they are done in this.® 

<21aimsHo.,the fhreshore by a subject are in England almost invari- 

■ /■• 

1 Riglits^l^Water^SS. Mr. Illornfe pra^jtieally agroes with Sir Jolm Phoar, aud dissents 
tron» tliQ forward by Mr. Hall. He jhstly remarks that because the Grown only grants 

a limited quttbfiod oiiUnLorship to the subject in tl^e foreshore, the latter caunot from the 
necessity® tho case bo expocto(^to show mbro than a limited ^ntl tinalifiod naer of the jfcibject- 
inattor;M hia grant. Moreover, he adds that thetJrowii itself^ould not have had esolusw phy- 
jpsession of tho foreshore by einbaukracnlAud enclosure thereof. How cstn it, therefore, 

I such impossiblo occupation from its grange!-' ilist. of the Foreshore, 702 notJfo). 


whd 


Messrs. Coulson aud Forbes remark 
^ a claim to tie foreshore in gross has teojj 
Law 0 Waters, 17. 


thoro is no reported cassfin ^ngland 
dvanced merely on the ba^s of prilcription 
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**^17 -Boikde bj lor^ of seaside irik 30 i«, and as formiog pailBbl of *tbeir 

mSoora^ •, , * * 

Ksmsiitti of EiigHsii aad Scoteh cases.— In Sngl^d in Attorney- 
Oeneral*r. James, ^ Calmady v. Bowe,^ The Duke Beaufort v. Swamea,* 
and Chad t. TUeed,^ where claims to the foreshore were made lords of 
adjacent manors, the evidentiary value of the several acts of enjoyment 
I have entunerated above, in raising^ presumption whether tlie^foreshore 
formed parcel of the manor or not, was discussed. It is needless to go 
into them in detail. * 

In Attorney-Oerteral v. James,^ the defendant gave in evidence a grant 
of a manor, with fishery, wrecks of the sea, &e* and also gave in 
evidence various acts of ownership, such as taking sand and gravel, and 
preventing others from doing so. The learned Jud^.told* the jury that 
the grant of the manor did not pass the shore, amneft it to them to say 
whether they were satisfied by the evidence of user that the- defendant 
had acquired a title as against the Crown ; but the Court of Exchequer 
.-held that this was a misdirection, and that the proper question for the 
jury was, whether th^ evidence of user coupled with the grant satisfied 
them that the defendant had such title. ^ 

In Scotland, however, 'it would seem from the remarks o#?^ijord 
Fitzgerald,^ that less amoujnt of proof than what would be iiec^sary in 
England, would suffice .to sustain a claim to the foreshore by an adjacent 
landowner on the ground ol^rescription. Lord Aflvocaie v. Lord Blantyre,^ 
and Lord Advocate v. Yowwi^decided by the House of Lord's conttiu the 
latest exposition of the law c^tgcotland on this topi *. 

In Lord Advocate v. Lom^arntyre, the claim to the foreshore of a 
tidal navigable river (add the forelf^ of the sea stands on precisely the 
same footing as the foreshore of a tidal navigable river, so far as regards 
the question we ^re now discussing) ex adverse the lands ot the pursuers 

1 Hall on the Seashore (Znd ed.), 17 ; Morris’ Hist of the Voroshore, 68^ Coulsoii and 

Forbes’ Law of Waters, 18. • • m * . * 

2 2 n. & C., 347 ; 33 L. J. Ex., 249^ 
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413 ; see also Le 8t range, v. Rowe, 4 F. & F., 1048. 
jiToore, 185 ; 2 Brod. & Bing., 403. 
pro,. 


Lord ^ivocate v. Toung, 12 App, Cas.,1 


i 



VK,ia>l** op AOtS, Of :!rt>|®E8S10S AS BVinidlfOB. 


{i. e “plAiillfs) held on bartmy iatlanj ‘was tested 


tliat tfie baroxjy titles, (whieh conjbaitied neither any ei^r^$; 
foreshore nor aiy' specific boundaries! which oonfd be 
foreshore) alone gave them a title to it ; and secondly-^ tfeM at^ny rate 
the acts of possession enjoyed from time immemorial,* coupled with • 
the barony titles, conferred such a title. The acts of poa^ssion, proved 
to have bfien exercised during a forty years, pasturing 

of cattle regularly^on the seaf^reens, cutting reeds and seaweeds^ carrying 
off flrift seaweed, carrying away large quantities of sand, and stones, and 
depositing upon the foreshore* great quantities of sarfd and Soil dredged 
from the bed of tbe riVer and thereby elevating the surface above tbe level 
of high water. Tbe House of Lords hold that such acts of possession 
following on bai’ony^ titles were sufficient to constitute a right of pro2">erty 
in the f<^reshore, aiid^hat it was not necessary to decide the other ground. 

Lord piackburn, in delivering his opinion to the House in that case, 4P 
thus observed witlin;egard,to the weight of each act of possession as evi- 
dence : — “ Every act shown to have been done on any ’part of that trac^ 
"‘‘by tbe baroutfor their agents which was not lawful unless the barons were^ 
owners of that spot on which it was done, is evidenci. that they were in 
possH|ipn as owners of that spot on which it was deme. No one such act * 
is concluh^ve, and the weight of each act ae evidence depends on the cir- 
cumstance^ one very important circumstance flii to the^ weight being, 
whether the act was sufh and so done virfao were interested in 

dispulifig th^ownersliip would be aware of it;|j^nd all that tends to prove 
2j(jss(Jssiou as owners parts of the tracts tterids to piwe ownership of the 
whole tract ; jirovicfed there is such, common chhraeter of locality as 
‘would raise a reasonable inference that if tliebaroug jiossessed one part 
as owners they jiossessod the whole, ** the weight depending 011 the nature 
of the trjlct, what kind of 2)ossessiou could be had of and what the 
hind of po^ssion was. This is wliat is very ch'avly explained by Lord 
Wensiojdal? (then Baron Parke) in Jones v. iniliainsj And as the 
weigh 4 ir*i>fef evidence depends on rules of common sense, I apprehend, that 
this isjas much the law in a Scotch as fu an dCnglish Court. Ami the 
W(ngl)^^of the aggregate of many suctf pieces of^ evidence taken toj^tlier 
1^ much greater than the sum ^f the weight of each such 2fiece of 
bee taken separately.’'^ 1 * 
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Lofd Advocate v; Young^ is aUlToiiger case. By see*%4 (3? & 38 
Vfct* c, ^04)*o£" tlie'^waveyaneing (Sootlancl) Act, 1874, the period of 
prescription having been reduced from forty years to twenty years, the 
various^cts ot possession proved to have been ej:fercised during a period 
* of twenty years, were that the pursuer’s {L c., plaintiff’s) gyedecessors 
had.built a retaining wall upon a portion of the foreshore, that he and his 
predecessors had taken stone and sa^d from the foreshore, aixd that they 
and their tenants had exclusively carted away the drift sea-ware. The 
Crown, on the other hand, adduced evidence to show that stones and §aud 
hud bee» t^ken froin the shore to bhild a harbour, and that the villugers 
had carried away in creels drift sea-ware. The House of Lords held that 
the pursuer had given sufficient prescri[>tive evidence following on h^s 
title to confer on him a valid right of property to tli^ soLtm of the fore- 
shore as against the Crown. t 

^4 Restrictions upon the proprietary title of the Crown or its 
grantee. — Having discussed so far the nature of evidence required to 
^^stablish the proprie^ry right of the subj(‘ct to the foreshore as 
^ against the Ci'Own, I fiext propose to consider the nature of* some of the 
re^itrictions with which this proprietary right is bm-deiied, whether it 
still remains in the Crown ^or has been granted to a subject. , 

1. Right of^acc^SS.— Fijst : The Crown’s* ownership of -thf^il of tho 
foreshore is subject to the right of access to sea, possesKSod bj^f the wwiku- 
of the land adjoining t» foreshore. The Crown cannot grant the fore- 
shore to a subject free froi^ this burden. It has been hc^tl in •a very 
recent casc^ decided by tlieR-ivy Council tliat us against tlie Crown or 
its grantee such owner has a private rightj:ff’ access to and egress from 
the sea, distinct fro^n his public right to the lishery aiid iiavigalion 
thereover; and where there is an invasion of such right by means of re- 
clamation and other works (c. //., the erection of* a quay or a-*pier) 
executed on the forcsliore in front of his land by the (.fown its grantee, 
such owner is entilled to recover damages.* Besid^^s the owner the 
land ad j(nnlng the furesljore, every member of the public has a rigljt of 

• • 

App , 54 A, # * 

AltoDii’ij-dcuK'nil of ihn v. Wetnysn, 13 App. Cn.s., JJf3 Of, 

Fii^hiiioi^er.^’ Conipanii, 1 App. Ca,s , 003 ; N^flt Shore Hailwaii G<k v. Fi<ni, 14 Apj>. 0 
** ]t\ tli<* awd j>rorogfiiivo of the Crown docH not nllow a potitioi 

for t\ tort cotriTiiittod iti-olfj but accordiiiJ»o •tho law of tlif' Straits HottloTiiont 
tliti appeal uaa brouj.''lii ln>iure tin* Piiv^" Cownoit), the* (bowii oau bo 
file nu uii> \, ICc 13 App. t‘ua. I‘d3, ^ t 
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accesS to l]Sfe*«oa, for the purposes ^CuaFigation atwj fishings TOa|||^ he'^ 
may oaly get to the foreshore by means of a publie>|%h?ij^> • 

2. Right — Secondly i This ownership ^ '^h§ Crown 

is also, as I mentioned tefore, subservient to the public, rj^ht of^naviga- 
tion, and cannot be nsed in any way so as to derogate front, or interfere • 
with, such right, , The grantees of the Crown, consequently, tako subject 
to this right, and any grant to subject winch interferes with the 
exercise of this public right i^ void as to such parts as are open, to such 
objections, if acted upon sb as to work an injury to the puwO right.® 
Any such interference with tHe public right will be alSated as^a#nuisance. 

In the case of AUtrney-’Oeneral v, Rickards^^ it appeared^*;;, that the 
defendants had built certain permanent structures in the Portsmouth 
harbour betwe^ high and low water-marks, which prevented vessels from 
passing,over the spot'or mooring there, and also endangered the naviga- 
tion o^f the Jiarbour by preventing the current of water from carrying|||j 
off the mud. The IStructures were held to be nuisances, and defendants 
were restrained from making further erections, and were oMered to abatIC 
those already built. Every structure erected on^he foreshore, however,^ 
is not ne^cessarily a public nuisance. It becomes a public nuisance only 
whe A^ntqj’feres with the exercise of this pubfib right. What is a public 
^ nuisanc^lis therefore a question of fact to ^be (^ecideef according to the 
circivnstan^ of each case,** 

If an act be done fSr a public purpose 'aatwbe produCtiTe of a counter- 
balancfng !Rfvantage* to the public in the, of that very right, the 

invasion of which convstitutos the supposed nuisance, it is really within 
the trust, so to speak, of the Cfown, and not wrongful.® 

Although, neither the Crown nor its grantee is .competent to obstruct 
the navigation, there can bo no doubt that au obstruction authorized by 
Parliament would be lawful,^ • 

The pi^lic rfght of navigation carries with it certain incidental pri- 

^ Hall on flie*Soasliore (2ud eel J 172 ; Morris’ Hist, cf tlie Foresliore, 847-84S. 

2 Qann v, Frar Fisheis of WhUsiahle^ 11 LT L. Ct, 1 Jittornpij-Ocneral v. Burridge^ lO 
Price, 350 ; Attonicy- General v. Farmeier, 10 Prig|» (378), 412. ^ 

« 2 AnHfc., G03. • 

'^f^Uorney-OGneml v. Richards, 2 Anst , ^03), 615: Attor my -General v. Bu^idge, 10 
Prico^SD j Req. v. Batts, 16 Q. 13., 1022 ; Ucy v.* Randull, 2 Car. & M., 4% ; Aitorne^^Qemral 
V. TeAy, L. R., 9 Cb., \pp., 423. * • ^ 

^fuatjers v Ih^iion, 10 Q. B., 2C. » ^ 

M Bex V. MoMgm, « p. <St B,, 616 ; i B. & C., 596. 
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vi]efjes,^ncb as tbe right, to ancliorjU,liich involves the the soil 

beneath tlie Water as \v0 as of the wats^r itself. The light of anchorage 
is ossSntial to tho fall enjoyment c;f the right ^of naiigation, and if 
reasona!i!y and properly exercised, is protected like the principal rights 
^even though liirmay cause a temporary disturbance of the soil, y an una- 
voidable injnrj^ to ah oyster bed there planted.^ Although this right of 
passage oVot water may be unlimited as regards locality,* yet it would 
seem that the right to anchor is confined to sucli places alone as are usual 
and I'casonable having regard to the condition of the particular place.^ 

Ill of (jolchester v. Brool^^^ it was held that the riglit of pas- 

sage in a river, and a fortiori in the sea,^ exists at all times and states of 
the tide, and that it is no excess of this riglit if a vessel which cannot 
reacii its destination in a single tide, remains agroui^«tillJtlie tide serv^?s 
ag.iiri. « 

Tiii.-' right of passage was held in Blunddl v. GaUeraJly^ {» somewhat 
\old case), not to extend, in the absence of necessity or hi prescription, to 
Aie riglit of crossing the foreshore when it is dry at low-water for the pur- 
^>ose of batliing, fishiugf landing goods, or of navigation, where the fore- 
shore is vested ill a private individual. In a supplemental chapi^r'^ pf his 
essay on the seasli^ire, Mr. Hall has' elaborately and very forcibj^^'* com- 
bated tho reasons for tlie judg|neut pronounced in that case anti h|>l^idduced 
most excellent arguments to shew that the grounds, upon whic^She general 
right of tlie public to cros* the s<3ashoro for the purpose -of bathing was 
denied in t!iat case, cannot ‘ reasonably bo so stained. It liSy, perhaps, 
w<n’tli while do observe, in further support of Mr. Hall’s position, that 
as the owiiCv of the foreshore in that Qixse had the exclusive right 
oi iisliing then over with stake nets under a valid grant created *by the 
Crown bel’oro Magna Cliarta, the ultimate determination at which the 
Coart^arrived miglit well perhaps be upheld without acknowledging the 
necessity of alhrmiug the very broad proposition, tliaf' the p|iblic has no 
to cross the shore at low-water mark at any place; because the 

' Y. F'uhrrci f>f Jl II. L. C„ 1U3 ; Mayor* of Colche^iar v. Brooks, 7 Q, 
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«nres?raii5J85il>erty of tho general p€t>lic to pasr.Rind repass Ofer;i 
«bore is really iiicdmpatible with the exclusive right, of a prifat^^Cffmer to 
fish over any particular spot with what are called state nets planted in the 
soil. Moreover, the grouftds of decision in that case seem tube inc^iisistent 
with the jujjgment in Bagot v. Orr^ where it was held that, tlie public has a 
right by Common- law to take shell-fish from the shore, Such,^s lobsters, 
crabs, prawns, shrimps, oysters &c. ^en though the proprietary right to 
the particular spot may be *in a private individuah If a man is not a 
trespasser when he is up to his knees or neck in water in search of a 
lobster, a crab or a shrimp, it would ftideed be a stranfe anoigafy, if he 
were to be treated ^as such when he goes there for bathing. In fact, 
later decisions^ seem virtually to have overruled the dicta in Blundell v, 
C alter all ^ jt ia^oubtful whether they would be supported at the 

present 4ay. If the proprietary right of the Crown or of its grantee 
were, subject to the public rights of navigation and fishing, so exclusive^ 
and absolute in it8 character, as it was declared to be by the learne(j 
Judges (except Best, J.,^) in that case, it wou^ follow that even 
owner of the laud adjoining the foreshore would have no right of acca 
to, and ^ress from, the sea over the foreshore where it happened 
vestecMt a s^;^bject (other than himselfj by a grant from |he Crowijl^ut 
this, ho^Wer,- would, as I have already pointed out, be contrary w the 
rule af lawjh^blishod by the highest authorii^,^ 

With 

water f9r tWpulr^se of navigation or fisiung*?5|lr. Hall thus argues 
The law, for instance, Avill compel him the fisherman or the navi- 

gator ‘^to take the usual and public road down to *tbe sea-side, if there 
be one within reasonable and convenient distance ; 'but when there, how 
is he to reach his boat which may be a mile off along the shore, at the 
time \>f high water, unless he can go along the edge of the coast oy the 
terrfi firma tij^his boat ? It would be a serious obstruction to the fishery 
if he 'must bring his boat where the old road runs into the sea, and no- 
where else. So, when in the sea, if he desire to land his fish, his tner- 



to the public right of 'jw^ along the coast at high 


Bob. <<k PW , 472. 

» MarMl v. mivMoaier Co. L. K., 7 Q. B., 16?,- Mayor of Oolchi>ster v, Broohe, 7 Q.«., 339. 
• & Aid. 268. J • M 9 


/ 


Is, j||f)3 


Attorney -Gi^ral of the Straits Settlrmeni v. WmiijH.% 18 App. Cas., 192. Cf. Lyon v. 
'■tmnrgen^ Company, 1 ApfH Cas , 062; i^odh Shore liailivay i3o, v. Vion, 14 App, Cas’., 012. 
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chandise , {iiot. casfcpwable) or himeWf, at ,the time of high t^er, unloss 
lao is allowed Vway along^the terra firma to the next public road, he can- 
not ^aud ; wherefore in all ffuch cases, at the tiqate of high water, 

there rabst be ^ <3ommon law right of way, along the dry land to the 
* nearest inland 'road,’’^ ^ 

3. BighV'tsf fisheiy* — Thirdly: The ownership of the foreshore by 
the Crowir is aSsSb burden evl with tlij^ public right of fishing thereover** 
The Crown cannot since Mugna Charta grant to a si^t jeot an exclusive 
right of fishery over the foreshore, nor grant any portion of the foreshore 
itself fre(?d |roni this public right. An exclusive right of fishery in the 
sea or over the foreshore can now be claimed by subject only under 
express grant from the Crown made prior to Miigna ChaiHsa or by 
prescription, or* ancient enjoyment presupposing ^uch^ grant.^ This 
right of the public to fish has been held to include the taking of shell-fish, 
Q but not perhaps of 8110113.“* This public right is, however, subservient to 
vljhe paramount right of navigation.^ Whether the fisliermen and others 
^Live a right to drag up their vessels above the reach of the tides, upoTi 
^ tlb banks, for securuy and for repairs, as is the goneral^practice, does 
no^seem ever to have been decided; but this seems essential to the 
exeXoi^e of tbe ^dght of fishing, find would tlierefore be sui>po^i<l. It 
is in c\ln testable that immeinj^rial custom will ‘entitle the fishjjfmen of a 
sea village to beach their boats in winter on ground adjo^,ig vihe*fore- 
shore® ^ ^ * 

There is no general right in the public to enter the'/oreslStfi’e alid take 
sand, shells and sea-weedd These being eitlier part or natural products 
of the soil of the foreshore, belong ])rhna facie to the Crow^ji or its 
grantees. When the soil of the foreshore still remains vested in the 
Crown, the removal of these things by the public is attributable ratlier to 
forbearance or m)n-intervention on the part of the Crown, than to the 
existence of any right in them.® A lord of a manor cannot cfaim a 


^ Hall on tl\o Soaahoro (2iid ed ,) 170-177 ; IVtorris’ Tlihjt. of tbo ForoBboi^ei.SS 1-852. » 

S Fifzwaltern cas(', 1 Mod , 105 ; \^arren r. MaUiewHj I Salk,, 357 ; Smifk v. Kfn)ip^ 2 Salk., 
V. Willis, 2G5 ; v. 2 'Bo,m & Ful , 472 ; Carter v, Murcotj 

r-k. l. . Tl Q A riria 1 


037 , 

-1 lluiT., 21G3 ; Kedl \ 


Diiki' of perojishirn, 8 App. Cas , 135. 

** Miilcoluififm V, O'Dea, lO H. L. C,, M Neill v. Duke <\f Dcvoii'-ihire^ 8 A^jp. CaH., Ul*9, 

^ s.Un, 2 K(,«, & Pnl., 472. " 

* Aifor7$tij-Oen^>rfil v. Parineter, 10 Pri6’<^378 ; Aitor%Q\j~Getierid 2 Wils., 87. 

® Aitau V. Siejkv'n, 1 Apii. Cas , 456- ^ ^ ^ 

& Nap., 35G j Naifot v. Orr, 2 Bos. & Pul., 47a.^ 


11(01" V. ShnveH, 1 Al, 

Per BckI, J,, iu V. fil/tatc, Hall on tbo SoasHoi’C, (2ji<7od,) Apdx., ixviii^ 


\ 
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riglit* to Jf sea-weed below low^ater mark except fey -from 

the Crown or b/ prescription.^ •When, howev^^r, the sea-^ed j^ tbrowa 
over the land of irthe adjacent ownef by extraordinary or when 

the sand is drifted by wind over his land, it becomes the propert^of such 
owner,® ^ 

Neither the inhabitants of a town, which is not inoorporated, nor the 
general public can claim a riglit by |pxstom or pnescrip|uoh^'to take sand, 
shingle, or cut sea-weed from the foreshore* because such ah unlimited 
enjoyment as the claim imports, might not only soon exhaust but be 
altogether, destructive of the subject-matter of the claitn** ^ J'He reasons 
for the opinions delivered in Goodman v. The Mayor of Sallash^ decided 
lately by the House of Lords, would, however, go to to shew that a limited 
claim by the inHahita^jts of a borough, even though •incorporated, to 
take sndx sea-ware would be valid according to law. 

The Roman law regarding wreck.— The Civil law' with regard 

wrecks is tlius hiicT down by Justinian. “ It is ojAL-erwiae with tliingj 

which are thrown Overboard during a storm, in order to lighten 
• . % ® 
ship; in the ownership of those things there is no change, because 

reason foj which tliey are thrown overboard ^is obviously not tha 
ovvuer^^s iKxt care to own them any Ibnger, but that l^e and th^ 
besides be more likely *to escape tlie perils of the sea. Consei 
any erne wUll||^Ties them off after they are washed on shore or who picks 
them up al^oMj^l keeps them, intending to make a profit thereby, com- 
mits a* tUmT; such things seem to be il^^‘Hnueh the same position as 
those which fall out of a carriage in motion unknown *fco thfeir owners/^ ^ 



^ Ptnicsf V. Fipov^ 1 Knapp., CO. • 

“ Lowe V. Govett, a 13. k Ad., 8(53 ; HinKl v. Fortmie, 7 Jar. N. S., 9^0, per Lord Ounipbell 
C J. • 

• JXlewiit V. T}{’i)onniii(j^ 3 A. & E., 551. ® 

liao^ V Ward, '1 E. A 15 , 702 ; Ciwslahlo x NwhoJ^oh, \A<C' B. N. B.,23t>; 32L.J. C.P., 
V. Trwjonnim}, 3 A. & E., 651; rfidifuk v. Km.jht, 7 Ex., 851; Ati o me \j~ General 
V. Mathinii, 4 K- & J., 570 ; Lord tlnwr.^ v. Adams, 3 Ex 1)., 3(51. 

5 C. r. I)., 431 ; 7 q. B 1) , 10(5 ; 7 App Cas , CaS . 

<> 2 Moyle, Imp. lust. Tost.* 40. Alu caus^*st oarum rernm, quao in tempestatJ^maris 
loraiu^e navis 4 :auaa oicimitur. liao cnim doinuiorum pt'nuauenf., <]aia palain eat oas non <»o 
aniiuo oioi, quo (juis oas luibero nonvult, sod quo magis cum ipsa uavo ]>oricnluA maris 
effugiat . qua do cau£y,i. si quis lluctibus CM>uJ.'^aM v('1 otiam in i])8o nuiri n^tus laerainli 
animo akstulcrii, furtum comuiitl.it. iioc 1?>nf^iliNCcdciv‘ vidoutur ab his, (piao do rhodu 
curw^nio non intoURijontibaR doniinis c.uluut. h. 1. 48. Cf. Dig. \U, 1. p. v''ocL, 

, Wj, 3 




CiMrn, ad Tand, 
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TffE FORESHORE OP 


Tl^us, ^ the CivihfAw, wreck iu general, Wfether taken 

wliile floatiu^«on the sea^ or when ^cast on the shore*, belonged to the 
first " finder, unless the real owner claimed theii^ in wi^h case they had 
to be fistored but no time apparently was specified within 

which the reii owner was to assert his claim. 

.English law rogardmg wreck —But such is not the law of JIngland 
or of this* country either, Accor(^g to English law, all wrecks priiu& 
facie belong to the Crown by virtue of the royal prerogative,^ The reason 
for this, as stated by Lord Coke, is founded upon the two main maxims 
of the Cdnjmon law : first, that the property in all goods v^hatsoever 
must be iti some person ; secondly, that such goods, as no sub 3 e(;t can 
claim any property in, belong to the king by his pi'erogative as treasure 
trove, strays and others.® ^ * 4 

The origin of this bninch of the prerogative is now somewhatfobscure. 
It has been said by some that the king, in ancient times was* obliged at 
^^^leavy expenses to occasionally scour the seas of robtTers and pirates who 
^mniitted depredations on the ships, and that all wrecks were assigned to 
to meet these expenses.^ 

Different species of W|*ecks —Wreck, in its generic sense^ rnay be 
defii^^^l as good^ floating on the lea or stranded below high*wad^<r mark, 
whic^^bave ceased, either actually o;r constructively to be in tly^ossessiou 
of their owner.^ It consi|ts of four species : — (1)^ wreck prj^"j^*ty so called, 
flotsam, jetsam and ligan, 

1. Wrccicy property so called, refers to those g^'ocls whic?r arc? cast or 
left on the shore. Wreccum maris siguifu*at ilia bona quae uaufragio ad 
terram appolluntur.^' 

2. Flotmm refers to goods floating on the sea, aftei* a ship or vessel 
has sunk or oihci%ise perished.^ 

SK quis mcTCOs ox nsivo jac-UttaB luvcMiiRRot, mim idoo non possit, qjiia nc>n 

viflerontar derolicta(', quacritnr Sod vcriu.s e.st cam pu, d<'r(dicto usi:|8laport‘ non pLvSBo. 
Dig. xli. 7. 7. (Marcian) 

^ 2 Just.j d07 ; Sir Henri/ Cim,^Uthh>\ cam, 5 Hop,, iDfJ ; Ci Mod., 149. Anon, j *11 all on 
ScuHtioro (2rid od,,) 41 j iSa^^ni ,y. 2 Taunt.,, 355 j IVoolrych on Waters, (2n<i od ) 14; 

Ilalolf'le Iiiro Mfins, p. 1. c, 7 ; Hurgravro's ifxw Tracis, 37-36. 

2 2 Inst., 167 ; Rciiultos’ Aquatic Kightj, 130 ; Woolryoli (ni Waters (2n^ od ), 

•"> Inst., 1(>B ; So* 11 GoiintahWa casejt 5 Kep. 106; lOdo, do Jure Maris, p. 1. t*. 7; 
Jiargravc^’s Tracts, il — 42; Woolr 3 ’ch f>n Waters, (2nd od,), 14. 

^ Phear nil lOglilH of Water, 09 (note).^ " 

t 6“ir Uctitii Co/r ‘ 1 ( nsi>, 6 Itcp , 106;'2^n,Ht , 160. 


G iSv H'finj C^tii^iuhn .s 5 lOqn, IfHi. “ Flotaarn is wliyi Ojm yjd|^'js split andlbt 
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8 . refers to goods, casty^to the sea an# ^i|)i^i 5 idoiied'- for the 

purpose ;of lightemng the ship when it is in danger t^ng sunk, and 
afterwards the ^hi^ perishes.^ I * ^ • 

-* 4. , “Lagan oV Ligm (from ligo to tie) refers to heavy goodapcast into 

the sea-f.or the purpose of lightening the ship (which^ lieverthelessy after- 
wards pe 3 ?i»hes) with a buoy or float attached to them, fo^r the purpose of 
assisting their future recovery/ * , • 

The first is denominated wreccuSt maris, and the rest adventurae maris. 

♦ Thus ‘when flotsam, jetsam, or ligan are cast on the shore by the sea 
they are all called wreck. ' 8- ^ 

is distinct 


The right of flie Crown to wreck 


frotn^. and inde- 


pendent of, the ownership of the shore, and the right to wreck on the 
sljiorc may he granted to a subject apart from the shoi^ ij:self.® 

. Wj^'eck property ^so-called, frequently exists as a franchise attached to 
sea-coast ipanors. It may be claimed by a subject not only by grant but. 
also Sy prescription.'*' * M 

' Right of wreck does not imply right to foreshore, nor vice versa.Jf 
A grant of •the shore alone does^ not pass the iight of wreck, nor ddps 
the grant of wreck alone pass the right to the shore, though it maw be 
caU^l^^n as evidence in support a claifti to the shore,^ Loijjdmale 
laid dow^that the perception of wreck furnishes a*ve^ strong jl^of of 
tlie of a right to the shore, but ?his voie has not been adopted 

in modern WhAe the right to wreef ie/,- granted to a subject 

apart ^luore itself, wliiclj reina»i^ either in the Crown, or is 

granted to another sSbject, the grantee of the wreck ha^ the right to 
'cross the shore for* the purpose of taking it.^ 

Conditions which wrecks must fulfil— But oil goods cast on the shore 
are not deemed wrecks so as to become the pro])erty of the Crown or of 
its grantee! They 'must fulfil these conditions ^ 


goods , float iT^tho water botwoon liigli and low-wator tnarks.” S(5h(iljj|(Os’ Aquatic Bights, 

131.* 'ftiis seem^ howev’cr, to bo at variance with the description given in Bir M. Cijustafile’sca^^c 
1 Ibid, ^ JhuL * ^ 

3 2 Inst., 168 ; Sir H. Coi§siable^s cr/.sc, SJp'P , lf'6; Ihde, do luroMariy, p, 1. Har- 
grave’s Law TnictiS, 41-12 ; Woolrycli on Waters {2iid cd ), 14. 

^ Halo, do Jure Maris, p. 1- e 7 > llargr^^ve’s Law Tracts, 41 j sec Talbot v. J£xvisj 6 C. 
& l\ G03, ^ 

6 Dickens v. Shaw; Hall on the*Seashor^' (tfl f"d.), Apdx., 46. ^ 

« Alcock V. 2 M. & R, 025. • ^ 

7 doP&e Maris, p. 1, c. 7 j Hargravo’a Law Tracts, 34, 
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(1) 'Pile 'Wliick i carried tlit^jse goods, or the goods# ihem^^lves, 
niiffet have Wrecked or perished at sea. For, if the gooel« were talfceE by 
pirates and by some means or others they were brougUt ashore, they had 
to be restored to their true owner. • 

• (2) That, even where the ship or goods had been wrecked and cast 

on the shore, no living thing should have escaped alive to land out of the 
ship, or auy vestige remained by which the property might be identified, 
for otherwise such ship or goods, according to statute^ of Westminster, 
1. c. 4, would not be deemed wreck.^ 

(3) ftTiat thesc^ goods had been cast ‘on the shore or land and not 
brought thitfher in a ship or vessel.^ ^ 

Procedure for seizure, custody and disposal of wrecks in England, 
before 17 and 18 yict c. 104.— But all goods cast on j:he ^bore, whether 
they fulfilled these conditions or not, had to be saved and kep\ by the 
_ coroner, sheriff or king’s bailiff, or by the Crown’s grantee, and to be 
\^ie,elaiiiod until the rightful owner claimed them and proved them to be his, 
which case it had to be restored to him. The statute of Westminster 
3\ •. 4, following the C^rtnmon law, allowed the rightful ownSr the period 
of Shvear and a day to make his claim, failing wdiich the goods became tlie 
proi\l by of the Crown. The day and the year used to be re(;jvone<^ irom 
the tn^a'i the good^ were taken possession of.^ •Until the own^^ claimed 
them they reinaind vested in the king for protection. ^ 

Flotsam, jetsam and li|‘an.~-*Flotsam, jetsam'' and li/^^are within 
the juribdii^tinii of the Admiral and are called droits (fi. Hi? .-xdmfralty.^ 
If ihcy are lakeu in Wie wide ocean, they belong to^ the taker of them, 
if tilt" owner ciuuiot he knowii.^ Bat if they are taken within, wliat are 
called, tlie naiTow sea^, or in any haven, port or creek or aTin* of the 
sea, they priinh facie belong to the Crown, if the ship perishes and the owner 
cannot be known.^ But if the owner can be known, he’get^ them‘baeS.^ 

I (Sir IL CuH^ifV<!K\^ C(is(>j 5 Hep. lOG, resol. 4. 

^ Woi'hycli oll|^Vattu•s, (2iidEd.3) 13; 2 lust., 1G7 ; Sir U. Con ^tahle\ case, 5 ltcp« lOG, 

♦ . • 

reaol. 1. ‘ 

® Halo, (1(‘ lure Maris, p. 1. o., >; Ilarf^rave’^ Law Tracts, 39 ; 2 Inst., 168; Woolrycli 
on Wa^iy (2iid t r! ), 12 ; Sir H. Constable^ 5 Rep. 106, rcfsol. 4. 

^ Sir n. Cijn^i a cate, 6^op. 106, resol. 1, 2 ; 2 liust. 167; Woolrycli yu Waterfl^2nd 
^ )» 17 do Inrc .Maris p 1. c., 7 ; Hargrave’s Law Tracts 41. 

• Sir Ji. CofisiuhlLn cuhf, G Rep. 106, lOS (note) ; Halo, do lure Maris, p. 1, c. 7 ; Har* 
grave’s Law ’fraots, 41 • Woolrych on IVatcrs And^d.), 17.* According to Bractoii uud Britton, 
they WoJiged to tb*' iinder, o Rej). 108 (iiotej.^ • ^ 

ilalcj d© laxo Maxis, p. 1. c. 7 ; Hargravo’g Law Tracts, 41. ^ 
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Idrd^J^le says that, a subject may also be to ||^ese^ as he 

. may be^to wreck, ^either by charter or by prescriptWl*^ ^^^ 
wreck alone caiinf>t claim flotsam,! jetsam or’ligan. JByeia a^i to the 
right to the wreck, pjroperly so called, a distinetion is, lake^i in the 
books. It may be seized on the shore between high aaxd low- ^ 
water marks either when the tide is in and the shore is covered with 
water, oi^ when the tide is out and the shore actually dry. When 
the tide is in, the shore is witliin th# jurisdiction of the Admiralty, and 
the« wreck, a droit of the Admiralty ; when the tide is out, the shore is 
within tbc jurisdiction of the. Common law Courts, dlid the^^^^j^ek is a 
wteccum 'maris aiid^belongs to the lord of the manor, who h^ the fran- 
chise of wreck at the place,® The space between high and low-water 
mark is therefore regarded as divisum imperium, unlessyt be within the 
body of a county, This distinction is Avell illustrated by the case of 
The Pauline.^ The vessel in that case was wrecked on the Pole sands, A 
near the mouth of the Exe*, and not within. the body of any county. Shdf^ 
was hiken possession Of while lying aground within low-wajter mark, but thi^ 
tide had not Waen so far ebbed as to leave ilie plac%dry. In fact, the b(^ 
by means of which she was boarded, floated alongside her. The questpn 
raise^^as whether she was to be treated as wreccum maria, or as a^;woit • 
of the nkimiralty V If the fpi’mer, she belonged to the Idtd of the \(Mxot ; 
if the latt^Lto the Crown. Dr. Lushmgtoii neld that it was a droit of the 
Admiralty a'Otelonged^O the Crown. In thef; 0 U?«e of his judgment, he 
said ^nd that the distinction, tibWi in all books, and not 

only with resjxecb tS civil rights, but also with respect toyriminal juris- 
diction, as the lafv stood before the statute, (4 a\id 5 Will. 4, c. ^*6, s. 

•22) imn>ediately attaches, namely, that the jurisdiction of the Admiralty 
subsists at the time when the sliore is covered with wy,ter ; the jurisdic- 
tion of the Oommoirlaw, and consequently, the rights of fiords of manors, 
at IIk' period when the land is left dry. The doctrine is thus laidUowu 
in East’s PlBas of the Crown, under the title " Piracy ^ Upon the 
opeA seashore, it is past dispute, that the Common law and* the Admi- 
ralty have alternate jurisdiction between hi'gh aqd low-water mark. But, 
in harbours or below tile bridges ii^reat rivers near the sea, whiA are 


1 Halo, do ItiTP Maris, p. 1. o. 7 ; Ilarj'ravo’^aw Tracts, 42. 


S B. V. Two Ga^k^ of Tallbw, 2 ilagg. 2i)4; H. v. Forty-nine casks of Brandy, %H»gg. 
The Bauli-ne, 2 Eok Ad., 358 ; 9 Jur. 280. * r 

» S Bob. A^68 ; 9 Jur. 286. 
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;: , • « '/ ' 
parity cucloseA hj the land^ tlie que^^on is often, more.a ot fact 

thcai of law^ determinable by loc,al evidence. There atOy however^ 
some*general rules laid down upon tEis point, which it?^ would be impro- 
per altij>gether to omit. It is plain, that the Admiralty can have no ju- 
r risdiction in any river, or arms or creets of the sea within the bodies of 
counties, though within the flux and reflusJ: of the tide*’ 

5?roce^J.ure for seizure, custody and disposal of wrecks hr England 
under 17 and 18 Viet* 1Q4 — The ’^fule founded upon this distinction 
naturally led to frequent scrambles between the officers of the CjtDwn 
and the^hailiffs oic agents of lords of manors in the seizure of wrecks. 
To remedy ^i}his and various other inconveniences which arose therefrom, 
an improved procedure for the seizure, custody and disposal of wrecks has 
been laid down in the Merchant Shipping Act, 17^and»18 Viet. c. 1^4. 
Section 4^39 of ' the Act has, since 1st May 1855,^ vested the superin- 
tendence of all wrecks in the Board of Trade, who ai’e therebj^ authorised 
a[q)«ant persons, called receivers of WTeek, to take charge of all 
Y a’pcks in any district, the term wreck, by s. 2 of the statute, being made 
^ include jel^^am, flotsam, lagan and deredict found in oi^on the shores 
ofyMie sea or any tidal, water. 

» Admiral, Vice-Atlsairal, Jords of manors and all other jEj,..rson8 

claiti^ ^g the ownl-rship of, or any other intertist in^ the wrecks ytV prohi- 
bited by s. 410 from interfering with them in any Way. But receiver 
is directed to deliver the ^reck to the Admiral^ Vice-A^^Airal, lord of 
manor or any other person, provided the latter prefers one 

year from the date wdicn such wreck comes into Ids {i. e, the receiver’s) 
]X)ssesoK)n, and pays all salvage expenses. By sec. 474 the Board of 
Trade has been authorised to purchase on behalf of the Crown the* 
right to wriick belonging to any private individual. Unclaimed wrecks 
ai^e, by s. 475, directed to be sold, and the proceeds to be made palL't of 
the 6onsolidaled Fund of the United Kingdom.^ • 

Procedure for seizure, custody and disposal of wrecks in Iijdia.— 


In India the law regarding wrecks is now regulated by ss. 71-79 of 


the Indian Merchant Shipping Act 18SQ, (VII of 1889), which sections 
are Uo some extent drawn on the lijaes of sections 459-475 of the English 
Merchant Shipping Act. By s. 7ty wreck includes the foMowing When 
f ound^n the sea or any tidal water or on the shores thereof, that is to say— 


A In England iho law rogariling -wreckMs to Homo oxfcMii regulated to Mie following ftta- 
tiites -.—17 and 18 Vict. c 101, 8«. 2, 418, 439-457, 471-47& ; 18 and 10 Vi\\. 91 jss. 19, 29; 
25 and 30 Vict. c. C3, hb. 19 53 5 43 and 44 Vict. 0 . 22 bb. 2, 7. ^ 
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(t) ^feO(}s ivMch have b«en into tbe atid the^^iak and re- 
main widSr water, ^ ^ • 

(h) goods whteh have been easfior fall into* the sea and remain^oat- 
ing on the surface, * , ^ m 

(c) goods which are sunk in the sea, but are attaehed to a floating 
object in order that they may be found again, 

(d) goods which are thrown away or abandoned, and a vessel aban- 
doned without hope or intention of jfi^covery, , 

<^In this country the right of the Government to wreck (in the senses 
above defined) in any particular area has not been pafted with jn favour 
of any private indivMual, either as appurtenant to any estate in land, or 
as an* independent franchise^ ; it was not therefore at 


here to 


distinguish betij’^een jgoods cast on the shore and goods cijt in the sea, or 
to classify the lattei^ into flotsam, jetsam and ligan, a di^sion which in 
England is^ called for by the Crown’s grants of franchise of wreck and 
somot?iues of flotsam, jetsam and ligan separately, to lords of manors oj 
other persons. This Act therefore gives the denomination of wreck to af 
goods which have been cast or which fall into the iea or any tidal waty| 
or on the shores of the sea or of any tidal water. ^ .yt-' 

s*78, the local Government isauthori^d, with the previous||^ync- 

and 


tion of ri^Governor-General in Council, to appoint persmis to rece: 
take ^ossesj^jgn of wreck within certain prescribed local limits, such 
persons to be^^Wed recevers of wreck. f 

Bjgs. ^jfSpniljijperson finding and taking, possession of any wreck with- 
in any local limits foi^which a receiver of wreck has •been, appointed, is 
directed, if he be thh owner thereof, to give the receiver notice in writing, 
of the finding of the wreck and of the marks by whjch it may l)e distin- 
. guished ; and, if he be not the owner of it, to deliver ihto the receiver. 
The receiver on taking possession of any wreck is Ijy s. 76 bound to 
publish a notificatien in such inamier and at such place as may be* pre- 
scribed by file Local Government, containing a description of it and the 
timdat*which/and the place where, it was found. If, after tli6 publication 
of such notification, the wreck is aither uncTaimed, or the person claiming 
the same fails to pay the amount due^or salvage, and for the chargl^ in- 

^ But it haffl been bold that tlio owner of a riparian estate may lay a claim aB^jigainst 
Government to goods •of an unknoivn person washed away by a river and floated on io his 


estate, as a righ^ appurtenant thereto by ^ani from Government or by prescription. 
Chutttw LaL Siiig^, The Governmeni^ 9 Suth., W. R. 97. 
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curred by thje feeeiver, tiie latter is^Jr s. 77 authorised to B^ljiuch .wreck 

by puTHic ajij^tion ; if, of a perishable nature, forthwith ; and if not of a 
perisiialfie nature, at anypteriod not Jess than six months after such noti- 
ficatioUgp •* 

The preceeds of the sale, after deduction of the, amount due for sal- 
vage and for charges incurred by the receiver, together with the expen- 
ses of th^ sale, are t6 be paid to the owner of the wreck or* if no such 
person appear, to be hekl ip deposit^or payment without any interest, 
to any person who may thereafter establish his right to it, piovidtid he 
makes claim wiH-iin one year from the date of the sale. Sec. /9 pro- 
vides certaS'n penalties for failure to give notice of, i^or deliver, wreck to 
the receiver of wreck. 



LUCTURB ra. 

RTVEBS GENERACLY : TIDAL AJTD NON-TmAL BiyBRl. 

Fop-ular definition of a river too vappie for legal purposes ^Oefecta of sucll a definition — Oom- 
stitiients •of a river according to llomau law — Delinition,^ alvons and arfpa ^according to 
Koman law— Legal .definition of ^ a river# The oompoiife^t' elements involved in tliis 
definition of a rivcr-*Be(l and banks of a river, what— Landward' oid riverward boun- 
dftries of banks defined— Foreshore of a river, what — Current* a 'material ingredient of a 
river-^Difticnlties of ascertaining the iioint from which a rivor, ft a legal mmi^ begins — 
Point from which a riHur begins in contemplation of law — Point at which jftiver termin- 
atoK— Continual flow not essential to a river or stream — A tidal river^ what — Its fore- 
" shore defined— The boundary lino between the tidal and nou-tidal portions of a river-— 
4j)ifitiriotion: betw^^gn tidti^and non-tidal rivers peculiar to the Oommotf law of England — 
Owiiorsjiip of the beds of tidal rivers — Ownership of the beds and banks of perennial 
rivers according to Bracton^ — Ownership of the beds of tidal rivers, according to Lord 
Hal8 — lleooiiciliutkm ^by Mr. Gouck of iho conflict between the respective doctrines of / 
Braeton and Lord Uale — The Royal FUhery of the Banne — Opinions of text writers as to^ 
the true character of the Common law doctrine — Fow far t3\is doctrine has been followed 
in America — (S'own’s primA facie ownership of the bods of tidSl rivp^rs extends only as fJ 
as they are navigable — Picta in Malcolmson v. O’ Pea, of WhitstaM 

Lu^^^v.*Fishm,on,gcrii^ Company, Neill v. P^fec of Devonshire, (as to tho Englislj^rajw), 
and fbiTd. AdVocaie v. ILwulton, and Orr Ewing v. Colquho'im (as t^-ths Scotch*'^^} — 
M^nyhy Ryan — JJarjr^avea v; Diddams-^pearce v. ^rofeher — Public right of fislirng co- 

<jxl 4 'tisive he right of the Crown to the soil of a river— Tidality, merely prim^ facie 

test, of JUivigaL^ity — Foui^ation of the Crown’s owner^itp of iho beds of tidal navigable 
rive*r^J'’bf|i^^^ the beds of tidal navigable rivers priina facio vested in the Crown 
— Alienation of the foref#ore and tho bods of tidal navigable rivoi'^by the Crown forbidden 
by 1 Anno o. 7. s. 6. — 'Pwooraliip of tho beds and banks of iion-t^dal rivers — Extracts ^rom 
Halo, do luro Maris — Kulos deducthle from those passages — Rule of oonstriiotioii ap- 
piicabld to grants of laud bounded by a non-tidal river — Tho jj«riuoiple upon which this 
. rule is founded — Itight of towage on the banks of navigable rivers, according to English 
law— Fisheilnen not entitled to use the bank for drying their nets. 

Defects of the popular definition of a river — A river Las been defined 
by lexicograjfiiers as a large stream of water flowing through a certain 
^portion *'of the earth’s surface and discharging itself into* the sea, a 
lake, marsh, or other river/’^ A d^nition, such as this, is indeed too 
vague to be of any value in legal inve^igation. ,While, on the one Imnd, 
it mefl^tions particulars which from a Ifgal standpoint may be re^rded 
as wholly immaterial, it omits on the other to set forth the mos^ essential 
ingredients which are involved iu the l|^al conception of a river. The law 

^ 1 Ogilvic’s Imp. Diet. “ liiver.’* 
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regarding a stream of miter issning,feom an artificial foantai#<i>i:^;ft spring 
is'SundamenttiBy distinct from the law regarding a stream of watdRiifNfaung 
from*k natural source, and yet oue may, without straining language > 
include Ifce former kind of stream within this definition A stream or a 
• watercourse flowing through an artificial channel is regulated by entirely 
different legal principles from those which govern a stream flowing 
through » natural channel, and yet the definition is so vagu^^ly worded 
as possibly to embrace even an arttficial Watercourse. Nor is the de- 
finition perhaps so precise in its terms as positively to exclude the^ase 
of wate^owing not withiu certain defined banks or walls, but strag- 
gling or diffusing itself over a portion of the eartlf’s surface, and finally 
escaping into a , lake, marsh or a river, though even with regard l;o 
this, as we shall see hereafter, the legal rules are not same as those 
which govern water flowing within defined banks or walls^ * 

u Constituents of a river according to Roman law.— Neither the Digest 
V^aor the Institutes of Justinian contain any definition of a river (flumeii) 
Viit a note in the Digest, probably by Gothoired, on the expression 
^umine publico^ in'^^the Interdict ^Ne quid in flurnine publico &c,^® 
stl^s that a river is constituted by three things, namely, alveus, aqua, 
andt'pa,^ that is, bed, water, and bank. Tlxe more correct ejcprose'fOn, it 
is c^ eived, womd be aqua^^ profluens, instead of aqua simply, because 
as I shall shew presently, current is also indispensable iqgrediejit in 
the constitution of a riveri Thus iu'’ the Eomoii Civil law the channel 
or hollow containing a river was distinguished as the bedifjid tile bank, 
the river itself being; water.'^ 

Kipa or bank is defined by Dlpian tliai (elevation of land) which 
contains the river, controlling the natural direction of its course.* 


^ Voct in his commentary on tiiJe 12 of the 43rd book of the Diciest, iakiifg tlie deinitions 
of thjf^' component elements of a river from the texts, defuioH it tints z—T'lunion egt coUectio 
aquae intra certas ripas, flinnen ])lenirisii/ium continentos, cuiti nalurak'm c^rsus Biii rigorciri 
tence, et incipiontes cx quo primiim terra a piano vergore mci]ut usque ad aquam. 

« Dig. xliii^ 12. 1. * • . * 

S Tribus constant flnmiua, alvco, aqua etjppigfj 

Grutnis, do lur. Boll et Pac. lib. ii. § 9. Barboyi^c in a note (no. 2) uprm this sec- 
tion states that, according to the received notions of the Roman lawycu’S the Jbod of a public 
river, |onhiderod in its('lf, is reckoned 2 >niJ of the banks ; so that as soon as the rivci^loaves 
its bed whidi thus cousf'is to be necessary for public use, the owners of the adjacent l^nds to 
whom the banks b('long enter into possossiodfcpf Vieir own. 

^ S Ki])a autem ita recto dellniotur id, <^o<l tlninou coiifciuct natuItteTn rigorem ciirsns 
sui tonous : cetcrum si <|uando vel imbribus vol mari voJ (jua alia rationo slH||Hunpiis oscffovit, 
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V 'n . 


Th^ rt^on for this last quali^fation, namely, that the bank merely' 

. c6ntif«^t’the natuiwl directions of,tha course of a river, is j;bus ekplai^d 
by him in the ^e%t passage : — Butlif at any time, either from faiaa, the 
sea, or any other cause, *it (i. <?., the river) has overflowed for a tip^e that 
(elevation of land), it does not (on account of such overflcfw) change its ^ 
banks. Nobody has said that the Nile which by its overflow covers 
Egypt, cfianges or enlarges its banks ; for wh6n iif has retiyrned to its 
usual heights, the'J^anks of it!& bed alfe to be secured.® 

^Paulus, however, gives a more precise definition of . the bank of a river 
in the latter portion of the following placitum: — Tflat is centered to 
be bank which contafns the river when fullest. All the space? next to the 
banks of rivers are not public, because to the bank is assigned the space 
from the line •^vhence the slope from the plain (L e*, the declivity) 
first commences down to the water. ^ 

Yinniue, in corntnenting upon the first portion of this passage, says J 
that, it follows froili this thst that space next to the bai^ which is some/y 
times not occupied by the river when diminished by h^t in the summei/ 
season is not a part of the bank. But' it is evident^from the subsequ^ 
context (^e continues) that the bank must not be takeft to be that naril>w 
space^of which there may be several) whic*li corresponds either t^lie • 
margin or brim of a river, or •simply to tliq, extremity of Ae bed and or the 
soil which Qontaiis the river, (ajnd)*of which extremity there can scarcely 
be any user ; but that iifis to be taken (to denefte) that somewhat broader 
sjiace #liichTnterven^es between the river and the adjacent land, so that 
the bank is considered to begin from tliat (line) where it slopes from 
the plain (and to extend) dowin^to the river .2 

^ ' * 

. ripaa non inutat ; nemo doniqne dixit. Nilum, qui inoreraonia sno oporifc, ripas aua.s 

mutara vcl ampliaro. nam cum^ad porpetuani sui inensnranj rodierit, ripao alvei oiojg tnanicn- 
dae suni. Dig. xliii.*12. 1. b, (in]nan). • 

No Vinis pu^it, 8i quando lluinen irnbribns vol nivibuB auctum excreverit, ripaa idoiroo 
miitarc. Vinniua, Comm, ad Inst lib. ii. t. 1. text Do uRfi et propriefcalo ripai-ura. 

flank is defined by Grotius tbas — Hipa ost pars exUma alroi, qaod nt^inraliter fitimen 
exenrrit. Do lur. Bell, ot Pac. lib. ii c. S | 9. « • ^ 

1- Biipn oa putafcur osso, qifjie plcnispimnAflnTnon continct. Secundum ripaa fiuMinum 
loca non omnia publica sunt, cum ripao cedant, ox quo primun^a piano vorgore incipit usque 
ad aquam. Dig. xliii. 12. 3. 1, 2. ^ 

^ Ui signifioet, pariem ripao non osse Bpatimn illiid ripae proximum, quod anquando 
flumiuo oaloribus niiimro aostivo iedtporo non ^eupatur. Apparct autem ex Sequentibus, 
ripam non lam appusto, ut nonnulli fjiciu^jt, uccipiendam osse pro crepidine, aut lubro 
amnis, sive pro extromitnte alvei ct terrac, quae llumou coutinet, cuius cxtremitafcis vix 
10 ^ 
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Aii:K>lmous inference from ibis h that, according to BaHin law the 
beCtcb or foreabore of a river, that is, the space hetweefi high ahd low- 
water mark, is a part of the alvens or bed, and is ^^eraily subjacent 

• ff 

to the ri""er^ being subject to the daily flow of the tide; whereas ripa or 
i;' bank, which lis part of the alveus, is generally not subjacent to the 

river, and it lies aJwi'o the beach or foreshore,^ where the river is tidal. 

Legal^efinition of a" river. — Lord Tenterden, in Bez InJiaMtants 
0 / Oic/orcis/i'iVe,® interpreted* the expression ^ flumen vel cursus aquae % 
which occurs in the indictment upon the statute of Bridges 22 H. 8. 
to ineaiiVater flowing in a channel between banks more or less defined. 

A stream of water/’ says Sir George Jessel,^‘ is water which^runs 
in a defined course, so ns to be capable of diversion ; and it has been held 
that tlie term does not include the percolation of waj^er uijjjft^rgi’ound/’* ” 

Woolrycli defines a river as a running stream pent in on either side 
. with walls and banks, and it bears that name as well where ^the waters 
V^ow and reflow as where they have their current one way/ 

V A river, for legal purposes, may more fully be defined as a running 
^eain of water arising- at its source by the operation of natural law,^ and 
byVhe same law pUfiiuing over the earth’s surface a certain difec^on in 
^ a dlfened cliaunel, being bounded o\i either side by banks, sheres dr walls 
untiT it discharged itself iiito^the sea^ a lake, or a marsh/ 

This definition therefore includes all natural streams, however “small, 
flowing over the surface of the oaHb through I, Hat oral channel, and 
having a definite or permanent course, and excludea^artificial watVeour- 
ses, however lai’ge, slipplicd from a natural or an artificial source, (e. g., 


esfc Tit ulluq fit nsus : sed aliquaiHo laxinp pro ppatio inter flninen et vicina pra6dia*iiit0rjocto, 
■at ripa inciporo intelli^jatur, ex qno a piano ad flumen vrergifc. Vinnius, Comin. ad Inst., 
lib, ii t. I. iexl. Do asu et propriotato riparnm. • • , . 

J ‘ LituH ’ HppUcJt? to tho fib ore of the soa, and ripa to tho bank (ft a river; there does 
not appear to be any word in Lai in which corresponds exactly to the foreshore of a river, 
Hoock on Navigable Rivers, 4 (note). 

2 i B. & Ad , 302. 

S 2 Co. Inst , 701. ^ ^ M • 

^ffaylor v. St. Helens Co.t 6 Ch. D., 201.^ 

^ Woolrych on Waters (2ud od.), 40 ; CaTlis on Sewers, 77 ; Honck on N^igable ri^rs, 1. 
after having been collected from ^aiiis or issuing out of tho veins of the earth. 
Vel ab imbribus colh'cta, vcl e vonis terrae scaturiens. Vinnius, Comm, ad Inst. lib. ii. t. 1 . 
text. De aer^&c. % • * 

? Angell on Watcrconryes (7fch ed.), § 2 ; Wimlryoh on Waters (2nd oC^40; Cot^son and 
forW Law of Waters, 51 , Uotdd on Waters, § 41, 
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water^€Oaa8lia?|itly pumped on t of a and flowing in k sire 

<)f percolating through the strata of the earthen a|i; uncertain 

course or flowing* underground ini a defined ‘channel, as Well m all 
stagnant colleotiofiB of ifoiter, as lakes or ponds, and all surfa^ 
even though it may ultimately find its way to, ap<|,.;|^4> ® stream. A 
subterranean stream flowing in a known and define||iyp|pnel may indeed, 
in some r^pects, .give rise to rights similar tO those which exist in 
respect of streams flowing above gfound,^ but mere peiftaoiating waters 
or surface drainage, being incapable of diversion, can never form the 
subject of riparian rights.^ • y 

Definitions of theAconstituents of a river.— The have just 

statefi, assumes that every river involves the follhi^g constituent 
eiemeuts: (1) ijie bed; (2) the water; (3) the banks ^or shores; and 
(4) current. 

The bed is the space gubjacent to the water which flows over it, and 
iiiclu(fes that which contuins tbe water at its fullest when it does nptf j 
overflow its banks. The bank is tbe side or border bod withiy 

wliich the rifer flows when in its fullest state n^Eturally, that is to sa.y, 
when not temporarily overflowed by extraordinary floppcls or rains. The 
bank^nd tbe water,” observes Cowen, J., *^*are correlative, you camiot 
own one without touching the other.”^ The banks forfi a part of the 
bod of the river, and d^es jaot^ incli;ble eitlier lands beyond the banks 
wdiicli are covered in tlp:»s of fresbets^^cWvteaf^bradrdiiij^^^^^ floods, or swamps 
or low*,gi’ouifd8 which are liable to overflow but are reclaiinable for agri- 
culture or for pasturdt ^ 

The landward ‘boundary of the bank is tbe liiie’f roin which its decli- 
vity firsi> commences. In those systems of law in w4ich the bank is sub- 
jected to certain rights or servitudes in favour of the public, the position 
of this boundary is Of no small importance to the owngrs of adjoining 
lands.* They have* a right to see that the exercise of these privileges by 
the public is 'confined within the limits of the bank, and, except in certain 
caseS, .to sue trespasses any transgressions of tnose limits. • 

* Dickemoji v. Gravd Juvcticgi Canal Co.y 7 (282), 300;*21 L. J. Ex., 241 ; C?i<wemr)re 

V. Bicharda, 7 H. L. C., (349), 374; 29 L. J. Ex, *81 ; 5 Jar. (N^ S.) 873. Gf: Loot. XI, tPfra. 

*ibid; Reef. v. Metropolitan Board of T^rleSj 3 B. & S. 710; 33 L, J. Q. B , 105; 
Ballacorkish Silver Lead and C&pper Mining Go. v. Harrison^ L. R., 5 P. 0., 49 ; 43 L. jf., P. C,, 

19. Cf. Loot. XI, inf r Ok * ^ ^ 

» Acton V. Bhmdell, 12 M. & W., 324 ; if L.IU. Ex., 289 ; Rawfftron v. Taylor, 11 Ex , 369 ; 

2S L, J. Ex., ^SijJj^adhent v. Ramshotham, 31 Ex., 603 ; 25 L. J. Ex,, 115, Of. Leot. XI, infra. 

♦ Btarr^^aStd, 20 Wers^, (149), 162, cited in Gould on Waters, § 41, (note). 
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^he p^^ition of tlie riverward )toundary of the bank mifcerial 

uifder those syitems where the bed of timeless navigable® rivers is vested 
in thb state, . and their *bankj8:„ in the subject. Questions often do arise 
as to wbatheti^y structure erected on the bank is also^an enci^bachment 
• on the public* dtjfimain* 

The nature of the test which ought to be applied in determining this 
boundary dine is so clearly discussed by Justice Curtis in a dase in the 
Supreme Court of the United States that I canncjt do better than 
quote a portion, of his judgment: — The banks of a riveit^^ says'^^the 
learned ^Sttdg^ are^ those elevations of land which confine the waters, 
when they nse out of the bed ; and the bed is ^hat soil so usually 
covered by water, as to be distiiignisliable from the banks by the 
character of the .soil, or vegetation, or both, produced tlie commpn 
presence and action of flowing water. But neither the line of ordinary 
t high-water mark, nor of ordinary low-water mark, nor the middle 
^?tage of the water, can be assumed as the line dividing tlie bed from 
bank. The line is to be found by examining the bed and banks, and 
ascertaining where th»presenee and action of the water ‘^are so com- 
mon and usual, and so long continued in all ordinary years, as to mark upon 
the soil of the bed a character distinct from that of the banks in /aspect 
to vegetation a^Vell'as in aspect to the nature of the soil itself. Whe- 
ther this line, between the bed and the banks, will be found above orl^elow, 


or at a middle stage of wa^er, must depend on the character of the siream. 
The height of a stream, during much the larger part of th5^year,tnay be 
above or belo w.a middle point between the highest and lowest flow. Some- 
thing must de 2 )end also upon the rapidity pf the stream, and other cir- 
cumstances. But, in. all cases, the bed of a river is a natural object, and* 
is to be sought for, not merely by the application of any abstract rules, 
but as other natural objects are sought for and found, Ijy the distinctive 
appearance they present; the banks being fast laud, oil which vegetliiion, 
ap 2 )ropriate to such land in the particular locality, grows, wherever the 
bank is not too stoop to permit such growtli, and the bed being soil* of a 
difiejent character, and having nojeg^ation, or only such as exist when 
commonly submerged in water.^’^ 

'%e foresliore® or beach of a is ordinarily defi.ned‘as that Iband 


1 Ilna'afh v. Inoersoll, 13 Howard, 436, (^ed^in Houeflf ou Navigabfe Eivorg, 6-7 ; and in 
Angoll oxi Writcrccmrses, (7th od.) §§ 2-3 (noteB)., . 

8 The term ‘shore* is strictly applicable with reference to the sea ^tidal rivor, but 
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or margin ol the bed of a Viver wMohJ^eB between the fiigh and ioWnWater 
marks* Like the foreshore of the jsea, this band or margin ate^nctaateB, 
but it does so generally between the ontefl^st limit of the bed and its 
lowest extremity ’rfhen the water reaches its lowest level af,,neap tide. 

Current is also a material ingredient of a river* j^deed, a stream 

necessarily involves the idea of a current. It is tlj^^^esence of the 

current which gives rise to questions relating to the acceleration or 

- retardation or obstruction of» water^ which do not arise in the case of 

still wvaters, like lakes or ponds. Current induced by ariafleial means, 

for example, by means of locks in a canal for the puf|>os^|feof tnii?ftgatioii, 

does not bring such eftnal within the category of a river, so al to make 

the doctrines relating to natural or artificial streams. '^pUcable to it. 

Thesis illustrated Ijy the case of Stafordshire Cai^ M*Simingha'm 

Canal, ^ where Lord Crkiiworth, in delivering liis opinion to the House of 

Lords, said,: — ‘‘The water passing from the Wolverhampton Level to 

the A therley Junction, is not a natural, nor even an artificial, stream.* 

in the sense in which these words are understood in the many cases iu'. 

which the law^relating to flowing water has been civ^sidered. The water 

ill this canal is not flowing water. It is water accumulated under the 

authofctj^of the legislature in what is in fact only a tank or reservoir, 

which the respondents are. bound to economise and in a particular 

manner for the convenience of the 'public. It never flows. It is let 

down artificially, for the oonvenienfice of persons wisliing to pass with 

boats, % wbaf may he, called steps, till it reaches the Atlierlej Level, and 

so enables the boats to pass into n-ppellant’s canal. To such waters none 

of the doctrines, eitCer as to natural or artificial streams, is applicablS.^^ 

* It is necessary, however, to add that the existence of current alone 

• does not distinguish a river from a lake. There are natural lakes iu 

wbicll^thei’e is current in the surface water flowing froip a higher to a 

lower ’level, and discharging itself through a small outlet into a ri\’^r or 

a marsh. But the presence of such current merely does not make that 

a river which would otherwise be a lake, nor does the facifthat a river 

broadens like a pond-like sheet betwe an/ two points give it the legal 

^ A 

incidents of a lake.® , ^ 

it is sometimca also used with respcrt to a frosli^l'ver or a lake, cither as Byiionynifli^s with 
bank or as donoting that portion of the bank which toaobes tho imrgin of the stream at low 
water, • 3 

* L. R., 1 nj,y Cf, Rochdale Gan4 v. Badohffe, 18 Q. B., 287. 

* Cf. f8)} V. Jianhes, 3 App, Cas., 1321. ^ 
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wMi^; a 3riTer bejpj^s — The defiaition of la rim for 
legal pift'p^jpsi^pjs not j^omplstt© unless we know exactly the point from 
which it and the poiitt where it terminatee* The deter- 

minatiojg^ol^.^^^l^ points, essential as it is son:\^imes"to the s^justoaent 
of the rights and liabilities of riparian proprietors, is generally, from the 
very nature o| the thing attended with no small difficulty. Water 
issuing from the veins of the earth through a spring or failing from* 
heaven on the surface of a^liill, desdjiids by the force of gravity into a 
rivulet or stream^ which uniting oftentimes with similar streams in their 
onward feeds a river. Does the river or stream begin, 
and conseqaently'do riparian rights come into existence, from the spring- 
head, from the top of the hill, from its foot, or from any other interrnMiate 
point on its surfaced Tlie spring may be situated wholly^ within the land 
of one person, or the hill may belong exclusively fo a suigle individuah 
Has the owner of the land within which the spring is situated, a right to 
fippropriate, or otherwise prevent flowing into the br 4 ^ok, all the waters 
issuing out of the spring, or has the owner of the hill a right to divert 
the water so as to prevent its falling into a particular stream at its footP 
These are for the most part questions of some nicety, and their solution 
really depends upon a determinatiojn in each particular case of point 
from which thedViver or stream may, in begal intendment, be said to 
begin. ^ 

• * 

A river or stream,'’tsays Mr. Augell, borr<i,wing the language used 
by Baron Martin, in the case of Dtuldm v. The GmrdiqLus of button 
“ begins at its source, when it comes to the surface.’*' This statement of 
the ‘law is true only wlieu the channel vi the stre^ftn commences, as in 
fact it did in that case, at the very source or spring-head for as* Pollock; 

C. B., said on that occasion, if there is a natural spring tl)e waters of 
which flow in a natural channel, it cannot be lawfuHy diverted by any 
one 4o the injury of the riparian proprietors. The law of the case is 
clear and undoubted. This was a natural spring, the waters of which had 
acquired a n&hiral channel from its source to the river. It is* absurd, td say 
that a man might take tl^e watrer of jiucb a stream, four feet from the sur- 
facet^ But the proposition as statft by Mr, Aiigell is not true where the 
water, after rising to the surface thiyugh a spring, diffuses itself or trickles 
away Vithout any defined course over, and within the limits of, the land 


1 U Ex., 027 ; 23 L. J. Ex , 146. Cf. Ennor^v. Barwellj 2 Gi£f., 410 j 
' Jur,, N. ,S. m , Gated v. Marfim, 15 C. B., N. B., 732. 


K. S. 1233 ; 
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ol th^persJtPin whicii <ie jpt|pg ev#^ tbough^jt^ Wter, . 

if suffered to reihaiu, maV afterwards flow into a iiatut^?fai|d definSd 
stream either within or without thS bounds of his For, in 

such a ea^, the law appears to be that the lower riparian, proj^iel^ have 
no right to the flow of water, and that the landowner is Entitled to treat 
such water as a nuisance, as being prejudicial to cultivation, and to drain 
his land ^r ^et rid of the nuisaiic^ in any way he .^fttids fnost con- 
T«nient.^ ’ * ' . * ' * i;|; ■ , 

'■ ^his view of the law was recognised in a very^teqj^v case® which 
came before the Privy Council on appeal from the Supr^^&grt of the 
Cape of Good Hope,^where one of the questions argufefl was, whether by 
the Roman-Dutch law which obtains in that Colony, -owner of the 
land in which a |pun^jjin arises and flows in a known" and defined channel 
has the absolute right to dispose of the water in what way he pleases. 
Lord ^llackburn in delivering the judgment of the Board, after quoting 
the following observation from the judgment of Sir James Colville in 
the case of Van Breda v. Silherhaiier^ Again their Lordships have not 
before them tlie particular texts in Voet Upon whicH all the judges seem 
to concur in holding that, if the streams do rise in the appellant’s land, 
he is, %y the, law of the Colony, entitled to do what^e pleases with 
their waters. Their Lordships are not satisfied that niis proposition is 
true without qualification ; ot that by the Dutch- Roman law, as 6y the 
law of Enylamly the righ^ of tho lo#er proprietor would not attach upon 
water v'^iich liad onc^flowed beyond the appellant’s land in a known or 
definite channel, even though it had its source within 'that land” — 
said : — Tliis does not, as was U'uly said, amount to a decision, for the 
case waS decided upon other grounds, but it does amount to an expres- 
•sion of a very grave doubt, whether that which was alleged to be the 
DutclI^Boman l^w could be so, the English law as laid down by Jiord 
Kingsdown b|ing sd much more convenient. In this doubt, their Lord- 
ships in the present case participate.” It was in Miner v. GilmoWy* that 

* Jlaw8$ron v. Taiflor, 11 Ex,, 369 ; 25 4 J. 33? Broadhent v. Ramshotkam, 11 Ex,, 
<»03 ; 25 L J., Ex. 115. In Enllor v. Barwell, rtOilf.. 410 j 6 Jur.. N. S,, 1233, whore iloon- 
<6oquence of the close proximity of the spring to ^he boundarf of the adjoining neighboiir*s 
propei^y, the water rising from it could not woeply farrow, or mako clear and flefliied, 
a channel before it reached such boundary, it was hold that the owner of the land m Vrhioh the 
spring was situated was not entitled to divert^it^^ator. 

® Commissiom^^^f French Roeh v. HngOf tO App. Gas., 336. 

» L. a., a aJv fs 8 >. 99. * 12 Moo p. c^c,, 131. 
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Lord ^ingsdown laid down the ,&iglish law referred herS, ai^ 
if was tbns^Texpressedt~‘^But he” (ie e., the riparm proprietor) has 
no right to^i^tfipapt the regular of the streaih, ^if he thereby in- 
terferei^ith use of the water by other proprietors and inflicts 

upon them a Sensible injury*” 

.Again, th^ proposition is not true where rain-water collecting in a 
basin forihed on a bill, overflows its brim and squanders itself *on the ad- 
joining surface, though it ultimately finds its way into a brook running 
at its foot; for in such case too the owner of the land in which the basin 
is formed has a right to drain the water from it. doubt,” 

, observed l^aron Alderson, in Broadbeiit v. Ramfidbtham,^ ^^all the water 
foiling from hearen and shed upon the surface of a hill, at the foot of 
which a brook runs, must, by the natural force of find its way to 

the bottom, and so into the brook; but this does not prevent the owner 
of the laud on which this water falls, from dealing with it as he may 
please and appropriating it. He cannot, it is true, do so if the water has , 
arrived at and is flowing in some natural channel already formed. But 
be has a perfect rigllt to appropriate it before it arrives at such a 
channel.” 

It is by an ^examination of such ^frontier’ instances, that <fie real 
foundation of i^ost of the ^gal rights in this as in any other department 
of law, can be successfully discovered, and the true principle deducible 
from the examples I have cited, indeed seenis to bo that a river or a 
stream commences and riparian rights accrue from the jTbint wtere the 
water begins to flow in a well-defined natural cliannel.^ The correctness 
of this conclusion appears further to be cprroburateJ* by the analysis of 
the basis of riparian rights, for if such basis, as I shall hereafter shew, 
be the ownership 'of the banks of a stream, and if bank and channel are* 
correlative and ^interdependent, no rij)arian rights San arise u^ilesi? there 
exists a natural channel. ^ 

Point at which a river terminates.— A river terminates where it 
mingles with the sea, aii arm of the sea, a lake or a marsh. It fs not 
verv material to determine for le^l purposes, ^the precise point at which 
a rwer terminates, for^ the transition from a river to a sea, a lake 
or a i|iarsh does not in general cijfise any difference in tiie natufire of 
riparian ^or other rights. Wherever any such difference exists, it is the 

% • 

* llEx„ 602; 25 L.. 7. Ex. 115. « 

52 The Grand Junction Canal Co. v. Shugar, L. R., 6 Oh. App,^ 4-83. 
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cifi^taro of idine special statute, and^ito such case, the stata^ iteelji 'ftz^ 
for its own purp^aes, the bouadarr line betw^ a rlTcr a4l4:lhe sea dt 
a lake. . * • ^ * 

iQteiUdttesit streamT^It is not necessary, howerelf^to boffstitate 
a river or a stream in a legal sense, so as to annex riparian rights thereto, 
that water should flow in it continually. A stream taay be ‘ intermit- 
tent,’ that is, be dried up at certain seasons of the year, and jelT riparian 
rights will attach ,to its water as though the stream ■^ere continual. 
But \he cause of the flow of water in the stream, wbe^Or it be at 
regular or even at irregular periods, must be of a perman^t cBaracter, 

. ^ such as natural floods V rainfalls, which in the ordinary course of nature 
mi^st from tirue to time recur, and not of a temporary nijiture, as the 
pumping of wat€y fro^ a mineJ 

Ownership of the oeds of rivers. — Having thus arrived at a some- 

* what ^.ccurate notion of the legal signification of a river, I shall now 

• * proceed to consider •the oWnersliip of its bed under different sj stems of 
^ law. A stream rising from a hill or a mountain, gradually expanding 
* " into a river as it flows down its course, and ultimat&ly debouching itself 

into the se^a, (to take that as a typical, instance of rivers generally), is 
f up to a\;ertaip point tidal, that is, affected fey the flux and reflux of the 
sea, and beyond it, is non-tidul. The tidal poij^ion is genl^ally navigable; 
but the noi^-tidal portion may . or may not be navigable. It may be 
navigable up to a cert^u point and beyond^ it, may be wholly non- 
naVigabfe. There ar^ no doubt, rivers or rather small streams besides, 
which throughout their whole course are both non-tiJal and non-navig- 
able, or again, small creeks wliicji are tidal and yet non-navigable. 

For the purpose, therefore, of presenting to you in a clear and intelli- 
gent shape the discussion relating to the ownership of tile beds of rivers, 

I shairconsider Bi\ch ownership : — ♦ 

with reference to the tidal or non-tidal character of a river; and 
Secondly, with reference to its navigable or non-navigable charactier. 
!fidal rivers. — Before we proceed to discuss the main question, let us 
know exactly what is meaqt by a tfdal%*iver, the Extent of its foroahftre, 
and the boundary line between the tidal and non-iidal portions of a river. 

tidal river may generally be defined as a river, the waters of ifhich 
daily rise and faU with the flux and reflux of the sea caus^ by the 

• t 

V. Bheardj 7 C. & P., 465 ; Trafford t. jRejp, 8 Bing. 204. 
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pbenoipenon known as the tides. follows from this definition that n 
mer which* discharges, its waters^ into a lake or a fitarsh, unconnected 
witl? the sea, cannot be tidal. 

TBfe fpresdiiore of a tidal river is a part of its bed, and its limits are 
ascertained' the same principle and defined in the same waj as those 
of the fore^we of the sea. Its high-water mark corresponds to the 
line reached by ' the average of fthe medium high tides between the 
springs and the neaps in each quarter of a lunar revolution throughout 
the year ; and the low-water mark, to the line reached by the average of 
the mecRijin low tides between the springs and the neaps in each quarter 
of a lunar revolution throughout the year.^ It is important to know the 
precise extent of both the limits, because, although generally, as I shall 
shew later, the Crown in England, and the Govern^nWn India, is <the 
owner of the foreshore of a tidal river up to high-water mark, yet a 
subject may claim a right to it by charter, grant or prescription,. and in 
that case a determination of the low-water maric which defines the * 
boundary line between the property of the Crown and its subject becomes 
most material.' ^ 


Boundary line between the tidal and the non-tidal portioni^ of ^ river. 

—The boundar^ine between the tidal and non-tidal portions of a river 

t 

1 AttQmey-OeTh&ral v. Chamherit, 4 De, G., M. & G. 206 ; 23 L. J. Kq. 662 ; ^18 Jur. 779. 

In India, tho question rd^rding tile precise line gf mark as separating the 

property of Govornincnt from that of a private landowner, has arisen in tT» cases ijith regard 
to some lands on the^ foreshore of the river HongUly in Goi0n do Lull Seal and another v, 
The^ Secretary of Staie, A. O. D. No. 32 of 1882 in the High Court of Calcutta, (the Judgment 
whereof is xinreportod) the Lower Court had held the boundary line corresponded with the 
level of average high water during the year*, and that the height of tlio averago^tide level in 
the river Hooghly at jCalcutta was 15*09 feet above the datum of Kidderpur Dock Sill. The. 
High Court on appeal simply affirmed this Judgment. • ^ , 

^In Joy Krishna MooMerjee and others v. The Secretary of State^^Kr O. D. No. 445 of 1885, 
decided on tho 6th July 1886, (also nnreported), it was found that during f(jpr months in the 
year, when the river was in freshwater flood (as all tidal rivers in India are) the water on the 
foreshore at tlife spot in suit below the line indicating tho average of the h^ighest spring tides 
during that period marked ag|iia«t * vorticml b^nk was breast-high and that during that 
pori^ii it was navigable ngt only for small bjits cturying p^sengors or for fishing boats, but 
navigable for native boats of vlry oonsidors^le size, and that this line was only from eighteen 
inches^o two feet above the 15*09 feet linp laid down in the previous case. Norris and 
Haephorson, JJ., concurring with the lower Court, held that the boundary line was properly 
determined. Cf. Secretary of State for v- KaS^irikuttif I. l! H, 13 Mad. (369), 375, 

where the Court was of opinion that in the ahecnce of local usage or^k^ ^utory enactment, 
th© mle laid down in Attorney 'General v. Chambers ought to be followed 
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has been held in the recent case of v. MUUr^^ to de^tld not npon 
the presence or absfence of salt water, but upon the fact whotKer there it 
fluctuation of water *as shown by its regular rise and fall, nncl^ the i&flu- 
ence of the lade* Lord Hale says, that is called an arm Seti^here 
the sea flows and reflows, so far only as the sea so floi^a,.ahd reflows ; • 

so that thO river Thames above Kingston and the titer Severn 
above Tewksbury, &c., though there they are public -fitere, yet 'are not 
arms of the sea* But it seems, that although the water be fresh at high 
watef, yet the denomination of an arm of the sea continues> > if it flow 
and reflow as in the Thames above the bridge,”® * - • 

The question aro^ for judicial decision in England for, the^idrst time 
apparently in Bex v. Smith.^ It was attempted to be argu^ there, that 
the right of th|^ Orgwn to the soil of the Thames extendi^ no further 
than London Bridge and that the sea did not properly flow beyond the 
bridge^ although there was a regular rise and fall of the river caused by 
■ the accumulation rfhd pressure backwards of the ' fisssh water. Lord 
Mansfield held that the distinction between rivers navigable and not 
navigable, an3 those where the sea does or does not ebb and flow, was 
very agoiept and that there were no MBVf facts in, the case, which let in 
the distinction contended for, between tbovcase of the occasioned by * 
the flux of the sea water and ihe pressure ba(^wards of me fresh water. 

The point up to which a tidal navigable river, and consequently the 
public right of fishery th^ein, extends, directly ^rose, however, in Reece v. 
AfiWer,*^where*it appj^red that the water of the river Wye at the spot in 
question was not salt, and that in ordinary tides it Vas unaffected by 
any tidal influence, but that upon the occasion of very high tides, the rising 
of the salt water in the lower parts of the river dammed back the fresh 
water, and caused it upon those occasions to rise and fail with the flow 
and ebb of the tide. * It was held that the right of the Crown and the 
public right qjf fishery did not extend to this part of the river. Grove, J., 

* ^ Q. B- D. G56. The Supreme Court of the United States referring to th® case of Bex ▼. 
Smith, 2 Doug. 441, have decided, that although., the current ^in the river Mississippi at New 
Orleaui, may be so strong us not 4o be turned ba^ wards by the tide, yet, if the effect cA the 
tide upon the current is so great as to occasion a regular ris# and fall of the water, it might 
proper^ be said ^o be within the ebb and flow oi^the tide. Peyroux v. Howard, 7 Pet, 924 j 
Attorneif-Qene^'al v. Woods, JOS Mass. 439 ; Lapish v. Bangor Ban%, 8 Maine, So ; cited in 
AngeU on Watercoursefit"(7th Ed.) § 644, noto^ ^ * 

^ Hale, de Icu^^aris, p. 1, o. 4 ; Hargra^’s Law Tracts, 12, 

^ 2 Doug., JW ' * 8 Q. B. D. 626. 
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said The question wliat^onatittfies a tidal navigable ifivi^ 1 a£bi been 
discussed iH *varioni ca^es, and in mj judgment a riVer i» ite4 rendered 
tidal, for this pnrpose, at tlie place In question by the fact that it may be 
affects by the tide as described in this case on the occasion of unusually 
high tides, nrihen the action of the tide is reinforced by a strong wind, 
or ^ome such exceptional circumstance causes the tide to rise unusually 
high. Ih order that the river maj be tidal at the spot in question, it 
may not be necessary that the water should be salt, but it seems to me 
that the spot must be one where the tide in the ordinary and regular 
course Of things flows and reflows. There is no case which shews that 
because at exceptionally high tides some portion of the river is dammed 
up and prevented from flowing down and so rises and falls with the tide, 
that portion of the river can be called tidal.’' ’ r. • 

Ownership of the beds of tidal navigable rivers under English law.— 
Now to proceed to the determination of the ownership of »tlie b<j:d of a 
tidal navigable river. It is necessary to premise tlidt the division of the • 
bed of a river according as its waters are within or beyond the influence 
of the ebb and floHof the tide is wholly peculiar to the Common law of 
England, It is unknown to most of the continental systeips of law 
deriving their ji^isprudence from the Civil law. Unlike thjs small rivers « 
in England witlr'their shor^ courses^ which* in former times were, with 
trifling exceptions, only navigable in their na,tural condition's far as the 
ebb and flow of the tide Ar any purpose useful lo commerce,® the streams 
on the continent are many of them large and lono^ and navigat)le to a 
great extent -abovS tide-water, and accordingly we find, as I shall have 
occasion to point out later, that the Pivil law which regulates and 
governs those countries has adopted a very different rule. 

Bracton, ther earliest English authority on this question, borrowed the’ 
phraseology of Jbhe Institutes^ in laying down the law. He said* thus ; 
rivers and ports are public, and accordingly* the rjgbt of ‘fishing 

J “ In Ei^land, or in Groat Britian, tho chief riTers nre the St ThamoEiif Kent, 
Humber, and Meraej, the latter of which is about fifty aud the first about three hundred 
milea in length; and of this the Severn) Aoutfone hundjred miles consists of the Bristol 
ChaftieL Tho world-renowed Thames has tno diminutive proportions of two hundred miles 
and of even these lengths, not the "whole isgnavigablo,” per Judge Woodward in McManus 
V. Car§ii(‘kael) 3 Iowa, 1, cited in Houck on Navigable Bivors, 37. 

2 Wo«%ych says : — ‘^JPew of our rivers, besides# the Thames^and the Severn, were 
naturally navigable, but have been made so ftidlr different Acts of Parlia ment.** 3 T. B., 
:2&$, by counsel, arg. Woolrych on Waters (Zni* ed.), 40 (note (d) ). 

B inst. ii. 1. 1,2, 5. . 



manfnmmiB m mi mm dr mmii mrLaxBxm 


«5 


in a p^ort in rivers is common tc^l persoB#* The use of thp banks 
is also public hf the law of nations, as of the river itself/ It is free Iso 
every person to moor ships there to ttie banks, to fasten ropes to the trees 
growing upon them, to tend cargoes and other things upon th^, just 
as to navigate the river itself; but the property of the bais^ is in those '' 
whose lands they adjoin ; and for the same cause the trees growing upon 
them belong to the same persons ; aijd this is to be understood bf peren- 
nial rivers, because stream^ which are terfporary may be property 
Th^ close similarity of this language to the language of the Roman Civil 
law has induced some writers to aflEirm that Bracton simply stated the rule 
of the Roman Civil faw upon the subject, and that he did not intend to 
lay down the rule according to the Common law. It Ms led others 
ta theorize that ^n th| thirteenth century the law upop fbis subject was 
in an undefined state, and that Bracton supplied the deficiency by borrow- 
ing fyom the Roman law. An intermediate position maintained is that 
at that early period* the rules of the Civil law and the Common law upon 
this point were identical.* This last view, howuv^r, has ultimately 
prevailed in recent times,® and it may therefore bpitaken that a^iently 
under tlje Common law, rivers and harbours were public, without 
reference to.the tide. ^ 

But Lord Hale laid dewn that ^fresh Qvers, of ^at kind soever, 
belonged to the owners of the soil adjacent^ with the right of fishing 
therein, usque filum aqu€e, and that the king’s right by prerogative was 
limited^ to such ri\^s as were arms of the sea, and that that was to be 
called an arm of the sea, where the sea flowed and reflowfed, and so. far 
only as the sea so flowed and raflowed.^ 

This conflict between the doctrines laid down by Bracton and 
Lord Hale respectively, is regarded by Mr. Houck as only apparent, and 

he has, in bis excellent treatise on the Law of Navigable’Rivers, attepapt- 

• 

‘ Sit Trav^fl Twiss* edition of Bracton, v. i. p 67. “ Publica veto sunt omnia flumina et 
portY)^. Ideoquo jus piscandi omnibus commune ost in portu et in fluminibus, ^ liiparum etiam 
naus pubHcus eat do iure gentium, sicnt ipsius fluminis.^ Ituquo naves ad eas applicate, ftmea 
arboribug ibi natia religare, onus aliquod in reponore, culvia liberum eat, sicut per^paum 
fluvium navigate. Bed proprietaa earum ost quorum yraediis adhaerent, et eadSu de 

oaus^rbores haeisdem natae eorundem sunt, ^d hoc intolligendum eat de ftuminibua peren- 
nibuB, quia tern poralia poBsunt ease privata.” OTactoii, lib. i. o. 12, foL 7, 8; alao qtloted in 

Hale, do Portibus Mari^, p. 7 ; pargrave’e Law Tracts, 8S«84i. $ 

* Per Best, J., in Blundell v. Catterallj Btfe Aid., 268. 

• 2 Eeeve*aj|p«, of EngUsh Law (3rd el.) 88, 282 ; Giitorbock’s Brooton, prefjwe, 

♦ Hide, Moris, p. 1, c. 4 j Hargrove’s Law Tracts, 2.2. 
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^ed to reeo^isilo it, by showing, as.Ht. historical fact that in Bralcton^ir 
diys transportation 0t ^oods on the fresh water by bftrges and lighters 
was unknown in England, that noife other than salt-water rirers were 
navigaMte, or rather used for navigation, and thafrtherefore when Bracton 
spoke of riv^S and ports being public, he meant navigable rivers only, 
and. their ports, though as a matter of fact, navigation was in those days 
confined to salt-water rivers only ; that this accidental coincidence led 
Lord Hale, who deduced the law from the cases actually adjudicated and 
reported in the Tear Books, — the facts of every one of which laad 
occurred'on salt-wa^er,—- to narrow down the doctrine of the Common 
law by restricting public navigable rivers to such rivers only as were 
subject to the ebb and flow of the tide.^ 

Turning to reported cases, after those in the Books and which 
are mentioned in the De lure Maris, the earliest one we find is that 
of The Royal Fishery of the River Banne^^ in Ireland, in which it was^^ held 
that “ there are two kinds of rivers, navigable and hot navigable ; that 
every navigable river ^ so high as the sea ebbs and flows in it, is a royal river, 
and belongs to the ki<fg by virtue of his prerogative ; but in every other 
river, and in the fishery of^ such other river, the terre-tenants^ on each 
side have an invest of common right; the reason for which is, that 
so high as the s^ebbs and :|ows, it participates of the nature of the sea, 
and is said to be a branch of the sea so far as it flows.’' 

The rule thus laid do^n was followed in a l^ig, though perhaps not 
uniformly consistent, course of decisions, in Englj^d, notably a^nongst 
them being JBnlstrode v. Hall^ Fitzwalter^s case^^ Warren v. Mathews^^ Bex 
y, Montague^^ Carter v. Murcoty'^ Mayor of Lynn v. Turnery^ Rex v. 
Smithy^ Miles v. RoeCy^^ Bagot v. Orr,^^ Ball v. Berbert^^ Mayor of Colchester 
V* Broohe^^ and Williams v. Wilcox}^ 

Some disciission has taken place in England, especially amongst 
tex^ writers, as to the true doctrine of the Common lajy upon this 
topic as deducible from these cases* Serjeant Woolrych and Sir John 


1 Houck on Navigable Eivere, 
WSir John DavieB; 149. 
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» 6 Mo(% 73 ; Salk. 857, approved by Willes, 0. J., in.Willes, E. 265r268. 
ft4B. AC., 699. « 2 Bong. 411 . • « 3 T. E. 263. 

’ 4 Burr. 2163. 10 Taunt, 705. • 7l 

* Oowp. 86. , ' H 2 Bos. A Pul W* ** •Sj 
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^ Pt^ear hare rcontended that navigability in fact ia the real and tmfaiHng 
test to apj^ly to atfcetfcain whether a river is public, tiie flow •and reflow 
“the tide being mer^y prima fairie, though etrongj eridence th^rt a riifer is 
^ navigable. After discussmg The Mayor of Lynn v. Tmmr, Be0^. Mon- 
tague andlfiZesv. Eose, Serjeant Woolrych thus conol|ld& : — Public ♦ 
user for the purposes of commerce is, consequently, the most convincing 
evidence of the existence of a navigable river, and that f&ct being 
established, the ao^mpanyinf rights of fishery, arid of ownership of soil, 
*&c.,*are easily defined And Sir John Phear observes ^‘it* is too 
perhaps not free from doubt whether the land covered by non-tiifel rivers, 
which are navigable, ^and by large fresh-water lakes, does not by Com'* 
mon law belong to the Crown?^^ 

« But the coiy^rove|sy in America, both among judges and text- writers, 

• as to what is the true doctrine of the Common law has been of a 
more ^serious and practical character. While some states have implicitly 

• adopted th$ strict Obmmon law rule as laid down" in t&e De lure Maris, 
and others have accepted a modified view of it, ntofely, as furnishing a 

^ primS, facie test, a third class of states, has openly |repndiated the Com- 
mon law^ doctrine, and has followed the guidance of the Civil law upon 
this matter. , I shall endeavour in the next lecture to you a short’ * 

account of the details of this controversy, a ^ 

* ^ 

Whatever the views of text writers in England, and the course of 
decisions in the different states in America, V series of modern cases 
has at^ast fiiTally s^^tled the rule of law in England. The ownership 
of the soil of all navigable rivers, as far as the tide flows and reflows, 
and of all estuaries and arms of the sea, is according to. that rule, vested 
primd/ facie in the Crown. As in the case of the foreshore of the sea, it 
‘ is so vested not for any beneficial interest in the CroVn itself, but as a 
trusteejfor its subjects, collectively, and cannot be used in any way so as 
to derogate^ from * or interfere with, their rights of navigation and 
fishery, which are prim& facie common to all. * ^ 

It is clear from the proposition thus stated, that the ownership of 
the Crown in England extends no!l to the soil c!f every navigable river, 
whether it be tidal or non-tidal, bit is confined only to such riv^s or 
sucl? parts o^ rivers as are both navigable and tidal. Navigabilily and 
tidality must bo^h concur in order that the right of the Crow^ and with 
it, the right of the public may attic# to the soil of the bed of a river. 

1 Waters, (2nd ed.) 42. * PhoM on Eights of Watca:, U. 
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in suk^ttitig the o]^Inion of the Judges to Houae of 
ifcrds in t. said The soil of ail navigable rivers, 

like fhe Sbannoni «o far as the tide flows and reflows, is priai4 facie 
in therSrown, and the right of fishing primA facie in the public.” 

Lord Westbury addressing the House of Lords, in Qann v. The Free 
Fiehera of WMtitahle^^ said The bed of all navigable rivers where 
the tide ^flows and reflows, and of ^11 estuaries or arms of thh sea, is by 
law vested in the Crown. ‘But this ownership of the. Crown is for the 
benefit of the subject, and cannot be used in any manner so as to dero^ 
gate from, otjnterflre with, the right of navigation, which belongs by 
law to the^subj^nts of the realm ^ 

In Lyon v. Fishmongers^ Company where the question was as to 
whether a riparian owner on the banks of a tidal qjivig^le river hack a 
right of access to the water, as a private right, distinct from his right, 
as a member of the public, Lord Selborne thus expressed* himself 
‘^Upon principle, as well as upon those authorities, Tam of opinion that 
private riparian rights may, and do, exist in a tidal navigable river* The 
most material differeroes between the stream above and the stream below 
the limit of the tjde^are, that in an estuary or arm of the ^ea .there 
exist, by the law public rights in respect of naj^igation and 

otherwise, wbjJWp not genially (in this comitry)* exist in the non-tidal 
parts of the dreamt; and that fundus or bed of the non-tidal parts 
of the stream belongs, ge^rally to the riparian proprietors, while in the 
estuary it belongs generally to the Crown.’* ^ • 

Similarly in Neill v. Dulte of Bevonshire^^ Lord O’Hagan, observed: — 
The right of the sovereign exists in every navigable river where the sea 
ebbs and flows. Every such river is a royal river, and .the fishing of it 
is a royal fishery, und belongs to the Queen by her prerogative.^ 

This is als€> the law of Scotland, for in Lord Advocate v. llanftiliony^ 
whiin came before the House of Lords on appeal frorn the C^urt of Ses- 
sion in Scotland, Lord St. Leonards, L. C., in delivering his opinion, 
stated : — With reference to the question which has been mooted as*to the 
rigl^ of the Crown to the alveus or bed of a river, it really admits of no 


* la H. L. 0. (593), 619. Soe also ^ Stimpson, 32 L. J. M. 0. 208 ; Attamey-deneral 
V. ChaniWf>rs, per Aldersou, 4 DeG. M. A G. 206; 23 L. J, Oh. 605 ; Blundell v. Cat^ero^l, 
per Bayley, S., 6 B & Aid. 3(H. • - * ® Aft). Oaa. (136), *157. 


» 11 H. L. C. 192. 
• 1 App. Cae. (662) 


682. 


• Sir J. Davies, 66. 

• 1 Macq. (H. L ) 46. 
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dispute. B%jOu| all doubt the foil W of a ^v:or (we leaking 
^ of navigable tiver» only) belongs to the CJrowa/^ v >/»^ i4 ^ ^ 

And in the lace case of Orr Swing v, 

Scotch case too), Cord Blackburn quotes with approbation . the {allowing 
obserration from the judgment of Lord Deas: — ^^‘The Orown, holds the 
^ mlnm of the tidal part of the river as trustee for the wholo publio; but 
iu the remaining portion of the river* the proprietors of the bunks are 
the proprietors of the solum ef the Aver, andihe right of navigation on 
the part of others requires use to found and support it;’’ and later on he 
himself observes ; — “ My Lords, where the property* on ba*iks of a 
natural stream, above’the flow of the tide, is in differenfe^]|^stos, primi 
facie, and until the contrary is shown, the boundary betweeh their proper- 
ties is the medium aquae. In this respect, there i$ , no difference 
between the law of England and Scotland.” 

It might, perhaps, be said that the cases in which the above obser^ 
, vations were made,# did not directly raise for discu^saion the question, 
whether the ownership of the bed of a navigable river above the flow and 
reflow of the ftde belongs to the Crown or nqt; stUiit must be admitted 
^that**these" observations of the learned Lords as Ifcelhas the dictum of 
Willed J.,* represent such an overwhelming oon'feensulllliiiiudicial opinion 
of the highest orc^jr that they far outwei^ in poinlHl^authorit}’- any 
direct adjudication of the point, * * ^ 

, The question, howevj/, has been directly rAed and decided in several 
cases in^recent^iines^and the rule of law laid down in them may there- 
fore be taken as pert^tly established. • 

In the case of Mnrfihy v. Byaii^^ in which an action was brought 
"*for trespass to a fishery iu the non-tidal part of a navigable river, and 
•the defendant pleaded that the river was a royal river, ^nd the right of 
fishery in the public, 'on demurrer to this plea, O’Hagaq, J., delivering 
the judgment of' the Court, held that above the flux and reflux of^the 
tide, the soil^ud fishing of rivers were vested primS; facie in the riparian 


ownS^s, and hot in the Crown and the public, and this not^tithstanding 
that the river was navigable, and had been* immemorially navigated for 
commercial and other purposes. • ^ h 

This judgment of the Court o^ Common Pleas in Ireland has, as 

Lord O'Hagau observes in Neill v. Duha of Devonshire^^ been followed in 

• ^ 

1 2 Ap|). Cas, f^), 854 C/. IhcUtt v. JU. R. 1 H. L., Sc. 47 

8 Ir, li. 4i s s App. Cas. (i36i, 157. 
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several cases^ countigt and has been constantly^pprdved oP 

aftd acted njKm in England,® 

In Hargreaves v. Diddams^ and Mussett v. Burch^* the Court of Queen’s 
Bench •» England hare held that where a river above the flax andj^^l^eflux 
of the tide % made navigable by an Act of Parliament, and th^ j^blic is 
allowed to navigate, but the soil and the rights of the ripa^^ owners 
remain lihtonlShe^^ |iy the Act, a claim by one of the public tcf^h in such 
waters cannot in lawi * 

The point^wks directly raised and decided in thp somewhat rScent 
case of Pearce v, Scotcher^^ in the Queen’s Bench Division, where a com- 
plaint waS lodged against the defendant under s.^4' of 24 and 25, Viet, 
c. 90 for having unlawfully and wilfully fished in the navigable portion 
of the river Dee, hut above the flow and reflow of t^e ti^es, where there 
was a private fishery. The Court held that there could be no public right 
of fishery in non-tidal waters, even where they were to some ^extent navi- 
gable. Huddleston, B., observed : — The distinction is clear upon the whole . 
current of authorities in this country and in Ireland, that, where a river 
is navigable and tidaL the public have a right to fish therein as well as 
to navigate it ; but jKat, where it is navigable but not tidal, no such right 
exists.” 

These autiE^ties, thejpfore, fully establish the proposition that in 
England, Scotland, and Ireland the" soil of a navigable river, up to the 
point where the tide of Ae sea flows and refloWg, primS, facie belongs to 
the Crown, and that above that point, whether bhe^ver Be navigable or 
not, the soil is presumed to belong to the riparian owners, usque medium 
filam aquae, i, <?*, as far as the middle thjead of the stream. 

These decisions, it may be observed in passing, also involve a'collateral 
proposition, to which I shall have occasion to advert again in a sub-' 
sequent lecture*,^ that the public right of fishery* is ^co-extensive with 
the'^right of the Crown to the soil: of the river, and tlfat it cjpases t6 exist 
in law beyond the point where such -right of the Crown ceases : and that 
the private tight of fishery, (except wlbere such fishery is claimed under a 

U Bloomfield r. J ohnsout Ir. R. 8 0. h. 68 ; Bristow v. Cormicanf Tr. R,, 10 Oh. 4t34 j per 
Wh^eside, C. J., Neill v. Duke ^ Devon^hirej^r. E , 2 Q. B., C. P. and Ex. D. 172. 

^ Mussett V. Bv/rchj 35 L. T. (N. S.) 486,P>«r Cleasby, B. j Mayor ^'c. of darlisle v. Srahamf 
li. R. 4 Ex, 361 j Reece v. Miller , 8 Q. B, D. 626 j Neill vJ‘d)uhe of DevonshirCf (135), 167, 
;per Lord O^agan. ^ * 

L, R. 10 Q. B. 582. Cf. Hudson v. Kacrag, 4 B. & S. 1685 ; 33 0, 65. 

4 36 L. T. {K. S.) 486. & 9 Q. B. D. JH32. • 
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*^grant from Ve Crown before MagnaA^ltkarta^ is oo-extenai^i^^^ the right 
of. the riparian pfbprietors to the.soil of the river, and it 'ceases *110 
exist below the point where the right of the Crown to the Iqiil oommifenoes. 

tdality, only Vnnaa* facie test of navigability.— At CommoiwJaw, the 
flux a^^reflux of the tide affords a strong prim^ facie ’ presumption 
that th^faer is navigable, but it does not necessarily follow, because 
the tide fflJLa and Teflows in any particular place, that :tSere ift a public 


navigation, Ahough the riveif may Se of suifieient iThe strength 

of this presui^jabn depends upon the situation and of tbe chiinnel- 

If it is a broa3»nd deep channel, calculated to sSrve for .the*purposes 
of commerce, it Ibtild be natural^ to conclude that^ i^ereP has been 
ppblic navigation ; Ait if it is a petty stream navigable only at certain 
pe’dods of the ^idewVnd then only for a short time, and by very small 
boats, it is not a public navigable channel at all.^ There are many small 
tidal creekfe\ running into tlie estates of private owners on which a fish- 
ing skiff or other very small boats may be made 'to float at high water, 
blit they are not deemed navigable rivers. The actusil user of a tidal river 
for the purposes* of navigation, is the strongest ej^denoe of its naviga- 
biliiy.2 

inundation of the ownership of tdie beds of tidaramvigable rivers.— 

The real' foundation of this ownership of Crown^®^he soil of the 
bed of an estuary or of a tidal river, is, as^as been demred in the case 
of the Royal Fishery ojftlie Banne, the facj t4at up to the point reached 
by the fiux an# refli^ of the tide, a river 
sea, or, as Lord Hal^escribes it, is ^ an 
ship, like that of the seashore, therefore, 
doctrine 'of the narrow seas, which, sine 
* may be regarded as wholly exploded. It 
prescription or iminelmorial enjoyment 
Ownershy of the foreshore of tidal 
of tidal navigable rivers, like the 


rtakes of the nature of the 
of the- sea,’ This owner- 
isted originally upon the old 
the decision in Rey. v. Keyn^ 
ust therefore now rest upon 
e ' Crown. ^ 

vigable rivers.— The fore Acre 
ore of the sea, is also vested 


primU facie in the Crown, subject Jb the same restrictions ahd qualifica- 
tions as those which attach to ^^KJrown’s Ownexvship of the bed of such 
rivers, namely, the public rig^jp of navigation and fishery.* Indeed^ as 

^ • 

1 new V. Montaguey 4 B. 

5 Taunt. 705. ^ 

» Milm T. Hose, 5 Illlat. 705 ; rooght r. 2 B. A AM. G62. S 2 Ki. g8_ 

* Hale, de jjjirMBria, p. I. o, 4j Hargrave’s Law Tracts, 12, 13; AUormy.Omtral t. 


^698 j Mayor of lynn v. Turner, 1 Cowp. 86 ; Milefv. Bose, 
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has been already atated> the foreeiiore is a part of the bei of the riw, 
aiid its ownership most consequently be governed by the same rule wl 
regulates the ownership of the bed. * As in the case of the f oresho^ 
the seajtstbis ownership is also subject to a right*of access by the , 
to the river*^ , ^ , 

Alienabflity ofthe bed and foreshore of tidal navigal^ * rivers*— 
The CroVn could grant to a subject any portion of the b^" and fore- 
shore of a tidal navigable river, subject, of* course, to.tbe /iblic right of 
fishery and navigation,* but since the passing of the staWrre^ in the feign 
of Qiie^^ Anne, forbidding the alienation of Crown Ituuis, no such grants 
can be in^e> It is scarcely necessary to repeat wffat I have already 
mentioned in the analogous case of the foreshor/ of the sea that, the 
Crown is still competent to make such alienations ^ith ®the sanction •of 
Parliament.* • 

Ownership of the beds of non-tidal rivers.—I have abeady tg some 
extent anticipated the rule of law which governs thfe ownership of the 
bed of a fresh-water river or stream, or of that portion of a river which, 
though it mediately discharges its waters into the sea, is ^yet above the 
flux and reflux of JKe tide; but I recur to it here for the purpose of 
elucidating brieftwne precise nature and limits of the rule. , 

Lord Fr^h rivers of what kind soever, do of common 

right belong to the owners o| the soil adjacent ; so that the owners of 
the one side have, of cotras^ right, the prepti^y of the soil, and conse- 
quently the right of fishing, Vsque filum aquoe ; the^owner# of the 

wnership and fishing unto the filum aquae 
i owner of ^the land of both sides, in com- 
of the whole river, and hath the right of 
^ of his laud in length. With this agrees 
special usage may aljer tluit common 
preSbmption ; for one man may^^ave the river, anS others the soil ad- 

Ghmnhers, 4 D^O., M,, & 0.206; Lowo r. Gov^ 

V. The East India Co., 6 Moo. Ind.^App, 267 ; 

BlanAre, 4 App. Cas. 770. 

1 Supra, 58 ; Lyon v. Fishnmnger^s Cow 
Fio/i, App. CaB. 612. Cf. Attorney - Genet i 
192. 

. » Gann v. Erm Fisiicrs of WhAlstahle, ^ JI. h. 0 . 192 ; Duke of Devonshire^ 

8 App. Cas. ia5 ; Lord AdvocMe v. Lord BlanUjr^ 4 App. Oas. 770. 


other side the-righUof soil 
on their side. And if a mai^ 
mon presumption he is o 
fishing according to the ex 
the common experience.” ‘ 


B. & Ad. 863 ; Doe denn. Seeb Kristo.Banerfee 
Moo. P. C. C, 140 ; Lord Advocate v. Lord 



M. 662 ; North Shore Raihvm^ Co. v, 
of the v. Wemyss, 13 App. CaB. 


b 1 Anue 0* 7. e, 5. 


♦ Supra, 49—50. 
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tcent; or orre'man may hare the rftto aad soil thereof^ an4 pother the 
or several fisMog in that river/*^ ^ 

'n Bkheit v. Lord Craljirorth speaking with'T^iferenoe to a 

non-f^l^ stream, observes : — *^Bj the law of Scotland, as by thS^law of 
Englan^jkwhen the lands of the two conterminous proprietors are separa- 
ted fron^l^h other by a running non-tidal stream of water, each pro- 
prietor is f^cie owner of the soil of the alveus or bed of fhe river, 
ad medium aquae. The^soil of the alveifs is not common pro- 
perty of the proprietors, but the share of each belongs to him in 
severalty, so thatUlfrom any cause, the course of the stream should be 
permanently divertM* the proprietors on either si^ie uf old channel 
would have a right tl use the soil of the alveus, each of th4m up to what 
wa^ the medium ^lui^aquae, in the same way as they were entitled to 
the adjoining land.”® 

The rules deducible from the law laid down in the above passages 
may be shortly fornfulated thus ; — 

{a) The ownership of the soil of the alveus or bed of a non-tidal 
stream, whether it be navigable or not, prima facie Aelbbgs to tbe ripa- 
rian proprietors on both sides, not in common, lint in severalty, the 


medium &lum aquae or the middle thread of the strei 
ing line between the shares of the two propi^tors resp 
(?)) As a corollary of this rule, if th 
permanently diverted, atWT the old alveus or 
proprietor becdraes ^|(^i%^d to it up to the Ij 
was the middle thread of the stream. 

(c) When the*lands on Ijoth banks 
same person, tbe presumption of law (ti 
"ownership of the whole alveus or bed bel(^ 

(<J) The ownership of the alveus 
claimed by ajpersoif who does not ownjifcd on either bank of it, 
this is generally not the case, 

Foundation of such ownershn^The right of a riparian proprietor 
to the soil of the bed of a non^j<ml river depencte not upon natur€|^but 

1 t)o lure Maris, p. 1. c* 1 ; Law^ructs, 1. 

» L. R. 1 H. L, So. (47) 
a V. WylUe.yfiiioq, H. 2i. C. 38§ ; ^rter v. Murcott 4 Barr. 2162 ; v UUhi^ 

tmtH of Landulph^lf0gf^. & R. 393 ; MiddUton r. Rnchard, 3 Soain. (III.) R. 620 j Wright v. 
Bmard, 1 Sim. ^^TsoS ; SclmlteB* Aquatic Rights, 136 ; 3 Kent’s Comm. 428. 


^fciyely. 

ourse of such a stream be 
be left dry, each riparian 
which coincides with what 

such a stream belong to the 
gh rebuttable) is, tbat the 
s to him. " 

bed of such a stream maj be 
though 
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on grant or presumption of law*i* Consequently, such preaumption ^ 
ownership is^chpable of Ijemg repelled by showing the express terms 
counter grant or by evidence of exclusive exercise of acts of user ojnhe 
whole BRl whether by the proprietor of the land on either side jM the 
stream,* or by a stranger. In that case, the boundary line beW^n the 
estates of the proprietors of the bed of the river and of th^ adjacent 
land respectively would seem to be ^le bank, as already deft^-d* 

Construction of grants bounded by a* non-tidal A grant of 

land expressed to ^be bounded by a non-tidal rivetffe construe!! iu 
general fo carry the title of the grantee to the mijjile thread of the 
stream, unless the language of the instrument, 
with the surrounding circumstances,® indicate a c. 
contrary.^ “ In my opinion,” says Cotton, L. J., i^*Mi^lethwait v. Nno- 
lay Bridge Oompanyy^ the rule of construction is now well-settled, that 
where there is a conveyance of land, even although it is described by 
reference to a plan, and by colour, and by quantity, if it is said to be 
bounded on one side either by a river or by a public thoroughfare, then 
on the true constraeijbn of the instrument half the bed of the river or 
half of the road jfeses,^ unless there is enough in the circno^taiji,ces or 
enough in the exa^psious of the instrument to shew that thaUis not the in- 
tention of the palraes.” T‘# rule does not oWe its origin to any peculiar 
doctrine of the English ^l^mon law, bat ii| founded upon a principle 
universally applicable, namew, that it would b^absurd to suppose that 


ken in connection 
lar intention to the 


the grantor reserved to himsJ 
which in the great majority oi 


the right to the ad iiiediui^ filum, 
cases is useless and wholly unprofitable.® 


1 Per Lord Sclbome, Lyon y. Fiah 
51 Jonen V. Williamfif 2 M. & W. 32t 
S Duke of Devonnhire v. Fattinson, 

^ Lord y. The Sommiasinnerg of 
Works V. Bniiah Laud Co., L. R. 10 Q. R. 2* 


n/yer/t Co , 1 App. Cas. 662. * 

Cf. Bristow V. Connicarif 3 App. Cas. 611, 

B. D. 263. • . . 

12 Moo. P. C. C. 4j^3^ Plumstead Board of 
er Blackburn, J ; 3 Kent’s Cgniin. (lOtb Bd.) 


660, 564 ; Elpliinstone and Clerk’s Tnterpreta^fe of Deeds, 180-182 ; Hunt ou Boundaries {3rd 
Ed.) 3, 25; The*Ciiy of Boston v. Richardson, llS^len, 144, 154. 

6 33 Cb. D. 133 ; Duke of J^evonMre y. 20 Q. B. D. 263 ; Bechet v. Corporation 

of Leiifis, L. R. 7 Ch. App. 461 ; Marquis of Salisbuf^y, Great ]!i'orther7i Bj/. Co., 5 0. B. 
(N. S.) 174. Cf. Bermdrte y. Wd^d, 10 C. B. M. S.) ' 

6 Ex. DA264, (where Ibc presumption was relmtted). 

3 Lord The Commissioners of Sydney, 12 Moo. P. 0. The soil of the bed iB 
sometimes, (though indeed very seldom) apprci(|i'i]|t6d by oonsiS^^ioii of pillars or piers 
for the support of bridges. • 

The reason upon which this rule is founded is very lucidly and forcibly^jj^tod by Eedflold, 


i, to highway). Diet. Leigh Jack, 
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I mon law all i^^dia and streams above the flow and 

3rim4 facie, deemed to be private, yetnin Englani, 
ibject to the public right *of navigation by imme- 
3t» of Parliament. When an Act of Padiament, 
ght of navigation in a river, does ^ot expressly 
ghts of the riparian proprietors to the soil of the 
ny right of property in the soil nor any^ight of 
id on the part of the -publie merely by reason of 

own of land bounded by a non-tavigable creek was 
of the creek ad medium as the 

ndaries in the grant did not sS:l^ude from it that 
ich by the general presumption ‘of law would go 
along with the ownership of the land on its banks.® 

Eight of towage. — Th^ banks of all tidal navigable rivers above 
, bigh-water mark, and the banks of all non-tidal navigable rivers up to 
the edge of water, being the property of private individuals, it has 
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for the towage^ of boats, or to them, except in cas^of fwsril ol^ 
Anergencj, let landing and embarkation, or for mooring of vess^ 
Any* navigator who does any of ihese acts is liable in trespass 
riparia^owner, who may, in the alternative,., demand from hi^such 
charge as hfe likes for the use of the bank, provided he give|,^^ice of 
it before the bank is so used.® 

The^ right to tow on the banks of navigable rivers, eing in the 
nature of a right of way,* may 6e acquired by the pii,Jic by grant, 
dedication, custom or prescription,® and Lord Kenj' . suggested'that 
small evidence of bser would be sufficient before a .y to establish Ibe 
right by enstom upon grounds of public convenidh^^j.® The right may 
also be conferred bn the public by statute.’ j> ‘ 

In all these cases, the right of the riparian <^|^eir^to the soil of the 
bank remains intact unless, where the right to tow is conferred by 
statute, it is taken away thereby in express terms.® 

Dr3nng nets on the bank. — Pishermen, as sucb,«have no right to dry 
theii’ nets on the bank either of a tidal or of a non-tidal river, or to use 
it for any purpose accessory to fishing, but they may acquire such right 
by prescription.® X’ 

1 Ball V. Berber^ R. 253. In America, the rule varicB in different sthtOR ; some haro 

adopted the doctrine* the Civil laj#aiid recognize the right of the pablic to tow on the banks 
of navigable rivers 5 '%thci’S, howJ^J*, have implicitly followed the Common law rule. Angel) 
on Watercourses (7th Ed.) §§ ; Aiigell & Durfee oilh^ighwaya (3rd Ed.), §§ 74-— 75. 

2 Cf. Ihid ; WtUia7ns v. irt?coJ 8 Ad. A El. 314, BhfndeU v. C^tterrMt 3 B. A^AJd 2dS ; 
Oray v. Btind, 2 Brod. A^Bing. 6G7 ; 
cited in notes 1 and 2 to that sect km. | 

t St-eanier Magnolia v. M<ir^hall\ 

CommishioJicrs v Withers^ 29 Miss. 21 

4 Orr-Kicing v. Cglquhouni 2 Apfi^ 

6 Supra, note 3. Cf. Winch v. 

241 ; Badger v. 8. YfU. Go., 1 E. A E. 


Kinlock V. Neville, 6 M. A W. 795 
Waters, 176 ; Angell on Walerconrses (7t] 
Gould on Watifre, §§ 101, 104. 

6 Balt v. Herbert, 3 T R, 253. 

> Winch V. Conservators of the River Thames, 
Button, 12 Ch. D. 383. • f 


l^onld on Waters, § 99, atnl’^^Sio American authorities 

39 Miss. 101]^; Morgan v. leading, 3 S. A M. 360 j 
lied in Gould on Waters, § 99, note 5. 

•Uts. 838. 

^nscrvatoi'H of Thames, L. K 7 C. P. 458; 41 C. P.^^ 
Monmouth Canal Co. v. Mdl, 4 H. A N. 427 ; 
\sv. Goldfinch, 1 B. A*0. Angell on Tide 

id,) § 551; Woolrycb on Waters (2nd Ed.) 104; 


-7 0. P. 471 ; tee Conservancy Board v. 

* # 


y Gray v. Bond, 2 Brod. A Bing. 607 ; 5 J. B. Moore, 627. 



•I.EOTD’RE IV. . 


NAVIGABLE AND NON-NAVIGABLE RIVERS* 

Bemnrks on t^huo of i ho ezpreosioii ‘ non-n&yfgable rivet Bnles of the Boiuaa Oivji law with 
regard to Mrigahio rivora, a more vaJoabl® gwido than the dootriiica of iiio Koglish law 
oonoomirtg tiofcnverflj^ in sol via legal questions nv^fch respect to rivers in tndia-^l.. Cliisni 
fu^Liion (tf rivewHjjtid streams according tp the Boman law into poremiia and torrentia— 
J’nblic rivers — navigability— Navigability not an osaoiitial® ingredient pnblic 
river— Agri lirnitati jiM%gri arcifiiui — 'Ownership of Uio beds of riyers and Btasatns— Con- 
flicting tlieories with rkard to Fricb ownership — Ownership ol fcbo hipikH of rivers— 

U) which they an; ri^joct — Jl. Doptrineof tidality not recognized ()v the law of Franco 
-‘l>i)der i/hat lawn rivff^ cl assified into stich as are navigable, ‘ tlottablcr:,’ ur windi as aro 
not —A ^lavigahle or a ' flottablo'' river, what— Ownership of tlio hods of navit-Mldt' or ‘ dot- 
tubh ?' ruors— Ownership of their bj^uks — Bivorgent opinions as U) the ownv'pshipuf the 
bods^of streams wluoj^ are neither navigable nor ‘ flottabloy.* — Itl. (.,jrio^'L,ion as in (ho 
ownership of t ho bods of rivers more fully investigated in Vmerici than in my Xlur 
coimUy — Diffcrcmt. doctrine's adoptt'd bj' different ./atcH— fteasons st-'ped 1>\ dofl^'c 7’nrlciy 
of Teuncpse for ro]c<‘la!g the doctrine of tidality — Test of navig'' hility — Whet lu'c rights 
of riparian propnet<u*s^iri tho Cnittal States are limited bj' th'* Ijfe'v'cy ran on llie top 
of il^ baiTk, or whether th*\v t'xtend down to water's odg^— Oonra^ig dochuoiis as to tlio 
on nersb ip (»f iho fon'slioro— Divergent opinione as to Uu; owni'rM^ of tlm banks of 
Tiavignbh' rWi'rs — IV In Imlia, clasKifieatiou of into navigaftlo rivois and noii' 

ua\ig-d>le strounis idono recfisrnised— Test of nayi/MUdy -Ovaiersbii* of the bods of 
tt.uij.Mblc iiu'rK — D'>t' d. •3(^ KrUto Bmierjen v, /y,r‘,'j 0. Di-jcunsloii 


hliulluw ’ ri\('rs or^n()^ja\ jg'iblo streams- DisciissAi of iiatu .ri'^\vf*--K(iniicvdi'<f 

\ li^ — Invesl igatio/i of tl J fonmlathm of rno ruk'* regarding 

oMOjorship i;f '•lU'ill .'■Insiins unmau' .tjurv iu India— '»vvma\',iup < *’ the foiesinuv of u tidal 
navignbri' riwu' — Dwinu'shiji of the baiik.s of uavigri® ri\ers. 
fiigbt of towiigc — KiehL of towagi' a^'cerding to Homan ^aw' and the his\ ri»r Franco. 

Hn’vilicif in tlie%pr(HnHliii^ lecture disci^^J at tlie law relatj^tg 

to tile ownerAip of the beds and ba^s of tidal and non-tidal rivers, 
it renniins fur nio iniw to call your j^nitiou to the law reg^^rdiii^r tbe 
ownersbip of the beds and banks^ navigable aiiJ uoii-navi gable rivers. 
The expression ‘ nun-navigable j^Fer ^ by reason of a narrower mean|ng 
having been ajpsijL,nied to th^|!Kond te%n iu popuiar language, as exclud- 
ing small streams, may somewhat incongruous, but the larger 
ficatioii which it has^wquired in law and to whicdi T have alfeady so 
fully adverted, the of it, 9 ^ loasl iu legal phraseology, less 

<q;eu to tru} suelic>bjpeliun. 

IJJ - ^ ^ . 



^8 NAVIGABLE AND NON-HA VtGABLE ETVEES : EOMAN LAWfCC’li'a.- ,, 

f 

The division or classification ^ rivers, according as tfiey Sb or 
fnot possessitiJio, character of navigability, for tihe purpose of determiijwg 
the ownership of their beds, and the rights of the public as wpl as 
of private individuals over their waters, obtains in tlie jurispruA^e of 
most of the states in the continents of Europe and America. large 
rivers that traverse the countries which at one time coraujiyrbd the vast 
territory of the Roman Empire have a greater reseniblance^^tb the rivers 
of India than tho^e which course through the island oj^reat Britain. 
Consequently rule^ propounded in the most matured^^xf ancient,^ legal 
system of that Ei&pire for the solution of the maniw^ questions which 
arise with regard to rivers cannot tail to furnfejfa far more infallible 
guide in the determination of similar questions wijd respect to rivers in 
India than the technical and perhaps narrow doctri|fes this branch of the 

Common law of England, forced in a great measure, as they uqdoubtodly 
were, by the smaliness of her rivers, which are navigable above the tide 
by small crafts only. I shall therefore first of all i\wn to the Roman law, . 

I. Classification of rivers according to Roman law. — A river (llumen) 


according to that law is distinguished from a stream^ (rivus) by its 
greater magnitude^ by the reputation it bears among the surround* 
iiig inhabitants^ RiveVs (fluiuina) are then classified into fmmmia « 
(permanent) iM, rivers wWcli flow all the year round, and (orrPMtiay L <?., 
winter torrents that leavejjKeir beds dry in the summer. If a perennial 
or permanent river, whic«»iierally flows all t\ year round, dries up in 
any summer, it does not thtfcby forfeit its d»&tiiiotjy|^hff actor 

^ ic r\£ tn • ^ ^ 


Public rivers.—*" Of rivl-s says Ulpian, some are public, some are 


not. A public river is detim 
Tliis opinion of Cassius 
reasonable.”^ 

Therefore:^ according to i 


I by Cassius to be olie that is perennial, 
lich Celsus also corroborates, seems to be 

w text, all perennial rivers are public rivers 


^ FliiTHcn a rivu inaguitiidiue diBceS^dtira ost aut existiiimtiouo circumcolcttUuin. 
xliii. 12.a 1, (Ulpiaii.) * • 

* ftuminuni qaac'dam SBiit .porentiia, IWdatn iorrtjiitia. poreime ost quod Rei»|>or 
tarieuh, id ost, hyinc fluens. Si taincn aliq^aoBtate exanierit, quod alioquin poreoae 
ttu*)at, non idoo minuB pcrciriri^ eHt. Dig. :Au. 12. l^k^’lpiau). 

^laiuinum quaedouj publioa Bunt, quijfdaJw non. flumon oflsc Cawftiiie^ definit, 

q’lKtd pori'uno uil . h.ioo Hontcntiii Cafcssii quasi ot Colsu^S^^at, vidcfcur ob 6»> i)rol)abili». 
Dig. \lui. ^2. 1. 3, 'Pbo passage in the Inatithtes ; auteni mmia et i>orta 3 

piihlica Kuiit’ (liirii, ij. 1 1 ) opposed to ttu^^bove text of jw to the follow- 

ing excejqtfc from MarLiUii ; ‘ hod flmuiiui pacne omnia et portus imblica uuut’ Dig i, S. 4, 1. 





% 




I * They are to he public, not* in the . sense 

the soil tof their belongs |<^tbe public, bflt 
are intended for the use of the public, or in tether 
Ejected by the law to a kind of servitude^iib favour 
tate, 

y — ^Public rivers are then divided into such as are 
re not navigable.^ A river, according to that law, 
if it is*naviga1&le either*by bo^sjor by lafts : 
ition navigium ” ("a vessel or a'hw — says Ulpian, 

, because the use of rafts is'vefy often necessary/’^ 
sential to constitute a public — This division 

navigable and non-navigable fivers, is made not 
iscriminating the nature of the ownership of 
their alveus or bed, but for the purpose of determining the particular 
Interdict which would be applicable to one kind of public river or the 
other, the In terdicl^ applicable to navigable rivers or to the navigable 
portion of a river, being different from the Interdict applicable to non- 
na vigable rivel^s or to the non-navigable portion of the same river 
though doubtless for some purposes, the same Ir^rdict was applicable 
to boui kinds of rivers.^ ' ^ 

Navigability has been, regarded by s|me learnt text-writers as 
forming an essential clement in the constMtion of a public river under 
the Roman law. But th^s, if I may venturejt# state, is probably not so. 
The parages fft tlK^igcst, bearing upon tbi point, warrant the inference 
that noii-uavigable rivers^ were as much public as navigable rivers, if 


1 Thc Vollown^ texts bear out the po^^ition ihf9 not only navigable rivers, but also 
non-navigablc rivtu's were public under the Roman !<*#, if they woro*[)eronnial : ‘ Ei^o hoc 

intonlictum ad on t-antuin* Hamiiia publica pt'riinetjpquao sunt naviga^bilia, ad cetera uou 
imrtinct \ Dig. xliii. 1. 12, (Ulpiau). ‘ Sed in flumino publico, uou tnraon nav^abili 
tiab, idem putat^ Dig. xliii. 12. i 18, (Ulpiaii)^Q,uommns ox publico flamiue ducatur aqua, 
nihil impodit (nisi iniporalor iiut Roniitus si mode oa aqua in usa publico non erit : 

wed si aut navigabile ost uul ex oo aliud navJ^bilc lit, non pormittitur id faccra . Dig. xliii, 
is. 2, (PoinpoiiiuH), ‘ Fertinct uiitem a||n^imiua pnblioa, wive navigabilia sunt siva non sunt. 
Dig. xliii. 13. 1, 2, (Ulpiau)* C/ J- Comm ad Fand. lib. xliii. t. 12, §§ 12, 13; ^Kier, 

3:*andectao, lib. jilui., 1.^12, art. ^ , 

Navigii apiKjlhitiomri^f^jjfratcs continont*iir, quia plominqno ot ratum usus nai^$6aritiui 

ast. Dig, xliii. 12, 1. ^ ^ ^ 

» Dig. xliii. IS. IB. • • 

The xiHo of of all penmnial lAmrs being public under the Eoman law there could 
bp no ditticulty in tUoir ua ikiug udc of uuu navigable nvors e. y,, by taking ijrater. Dig. 
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they were only perenniaL GoiUo^feled in a note upon the jmssa-ge* ^ pej 
tiaot ad fluoihm pablica, give navigabilia sunt, sive nort sant’^ (t. c,, Gj 
(Intef’dict) applies to all public invert, whether they be iiavij^able or ipt), 
says, ‘ fe^Mien non fit publicum sola navigandb utilitati* Nam Ijpmen 
publicum esse potest, et taiuen non navigabile \ (i. rivers^b not 
become public merely by reason of their suitability for ^vigation. 
.Because,* a river may be public ^even though it be note navigable). 
Of course, such Interdicts* as are intcndi^tl for the^prott^tion of the 
public right of navigation, can apply only to such pubnc rivers aB'are, 
in faci, flavigable, and as far as they are so navigable.^ie B-derdicts which 
are intendSd for the' preservation of the bunks of riv^s, for the luuinte- 
nance of the flow of fheir water without diniinutioi]^ or diversion, or for 
l)ie renu^vii] of obstructions from their channel, a^ply 4^) all riv(‘rs wbc- 
iher they are navigubio or not.^ There were some Iiitordicts whkdi were 
sp(‘eiaily ap]>}icab]e to non-navigable public riversd • ^ 

II is also evident from what 1 have already ftaid, that under the 
Kouiiiu law tlie tlux and retlux of the tides of the sea fornied no factor 
whatever in uetermimng the rights of the public or of the riparian 
owners with regard to rivers g(‘m^raily. 

Agri limitatj^d agri arcifinii.— Cnder the Itoinan law, glands were 
daided iuto two principal’ ^classes, agri limiiali, /. e., liinited luinls, and 
agri arciiinii, o e., ‘ aroilliiAas ’ lands. Lauds obiained generally by con- 
quest and disiributed anu‘iifv}^&he soldiery, or grattted to privub^ individuals 
b} tliH st:iie, as comprised witlin certain defined li!nil^l!l45r boutidarks, such 
ns roa<ls or paths, ^\*ero calle d »^ri limitati, an appellation given to them 
becaubo they were enclosed b|c certain artificial limit's *, whereas all lands 
btuinded ])y natural limits nicd) as rivers, woods or mountains, were 
;^a]led agri arcithiii,^^ becausel according to Varro, those natural objects 

“ *-11 4 

2;, f.r by iiishiiig, piticaudi ^^libus corntnuno t-al in r‘u‘i.nbuH fJurniniUuHquc \ 

iiut ii 1 ij 

I Olf.^ \fin 13 T 2 xliii. J3. 

- Oic. .'lin/H. 

' nM^ign^>t 'i', or nriSigiir'cl lancf was morc'I^p^jgpocios of jigor limitatus. Lund given by 
.t rif‘ tnn'itaio only, as by po many jicrot?,^wriH tJio term ugtT assignatai?. 

ad lust., lib. ii. t, 1. toxt. Do 

allnvionl* 

^ Dig. |li. 1. IG; Grotins, de Inr. Bell, ot Pac. lib. ii. c, l!S||LJf),^nd Barbtiyruo’s noioa 
thcroto. AroifiuiTiP, scilioot, qui non ubiini Uno^ fla eai'to Jiubet qnalSIta^uulom, id ost, ipgmn 
Huiiuju. Agor lirniUitua dictiin full ager o\ htjslifUus caplns, doiudo^'^^fciipulo vol PriiK’i]>o 
privatis ui ptmsidtiudtis dutus, y.l certis liiuiUbua sive finibus ius poaaesauris cb'cauiscriboretur * 
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tt 

^80 sfcfvedlls- ‘ fines arcoudie Jiostibiij.idoueoa,’ i. s.,' boundaries fit to keep 
enemies out. ‘ ® 

Ownership of tlie beds of rivers mi streams.-^Tl ie ownership df the J 
lU’rel^r beds of privateii fivers belonged to them throapli vAme land 
ll ioy ^i^ od. Th e owaerslnp of the alvei or beds ^a^bublic* rivers which tt 
Wowed agri limitati or limited lands, belonged not to tbe pro* 

of^mcb laiflds but to tbe state. ^ because the very iiatuj'e of tho 
grautflundcnk^bich they liejd forbade any •presu^pliion of ownership 
io Wicir favol^ But if such a river ran betWee«> agri arcifinii or 
‘ areifnuous ’ lawk thou, whether the river Was navigable or niot, tho 
ownership of its ]wlus or bed, after it became belonged to the 
proprietors of lan(]| on its adjacent banks, If,’* says Poiuponius 
fpe-tiiig Celsus i^e yj^iuger on the bank of a river wliich is adjacent to 
iny laiK\, a tree grows, it is mine, because tbe soil itself is my private 
(properly], -dtliough tlie use of it is Considei’od to belong to the public. 

So too tlie bed, when it becomes dry, becomes the property of those 
nearest to it, because the public no longei use it.”® 

But witli^'ogard to tbe ownership of the alveus or bed of a public 
river running through ‘ arcifinious ’ lands, wkeii' such alveus or bed 
remams covered by water, rival theories have’ been existence. Tho • 
earlier commentators and .interpreters of ihe Roman law maintained 
tliat, in legal contomplaiiori the bod was ||ways tlie property of the 
riparian owners, wliethej water flowed ovel ulor not, subject, of course, 
in tlu^ %)rmer WsHi^the right of the public^ use the river or its water 
for certain purposes.* Tlie modern expoftors, however, affirm tliat the 


bimitalia al^'is similos mint, qui rorta inensnm conip^cndaiitur. Virimusj, Comm, ad lust., 
lib ii. t. 1. text. Do alluvioiio. 

apparoTit tijo O'.rm iii^or with regard to that description of land 

to whiciv (Irolius und Viumua Mp})ly tho tj;rm agor^^itatiis. ^ 

VotcroH llcjfiuini agn)a dividfh.int in arcify^) liinitiiloa ot adsignatos. Arcifttiii sunt, 
qui mm alios hahoiit linos, <ni}irn naturalos, vol^^niontos, ilaaiiua <i;c : linilfcati, qui ad oortam 
rnouBurani jmssidi'nlur : adsignati, qui per c^^<^^nitat(3iii monsurao comprohenfi.untur, lioine- 
coius, KcMiit. lur. § 35S. 

1 (irotius, do lur. Boll, ot Pac., lihjjC c. 3. § 1b. 

® lit scifotnr, qu(Hl extra hoscrv’j^jSw esgot,^|^l publicum utauerc, Vinniiis, Comin. ad’ltnsi., 
lib, ii t. 1 text. De alluviouo. 9 

Celsus lilius, gi in ripaj^lft'SmijiivS', (piao sroundum agrum mourn git, arbor git, moam 
OSHO ait, quia soIutu immin j>riv'atuui,t*si||, usus antern oius, pnblicus intelligitnr. ©t id©o 

outn cxsiocntusosst^JlIij^^R, pn>ximor!un fit, (i»iauvin popiilus oo non. utitur. Dig. xii. t, 30. 1. 
CroliuH, do lur. Boll, ot Pac,, lib, u. o- ^ ^ i ^ VocU lib. i, t. 8, § 9 j Vinnius, Ooinm, 


An 
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bed of a public river, so long as it r^aiains covered by watery was by tbi^ 
laW, consider^ as res nullius, or no maii*a property*^ Tlie sources do jyi 
f urni^ us with any direct or positive text decisive of the question, nor p it 
at all poc::ible frcun the materials contained in tfiem to deduce any coh^nt 
r theory, such as will harmonise with the somewhat peculiar, unsym^trical 
and, in some respects, even illogical, doctrines of the Boman^^'W with 
respect t6 alluvion, islands springing up in a river, and Reliction of 
a river-bed. If, on the one'hand, as the adherents of the fetp^*mer opinion 
chiefly argue, bed of a public river is res nullius^pxen islands ^iiid 
derelict Ibeds should reasoning in accordance with j(^ 0 theory of the 
Roman jurists with regard to occupancy, be hel(f m belong to the first 
occupant, and not to the riparian proprietors. But tpis would, doubtless 
be opposed to the acknowledged doctrines of the Rfuaai^law, wliicb, as I 
shall show hereafter, assigned the ownership of islands and derelict beds 
to the owners of lands on the adjacent banks. If, on the other hand, as 
the supporters of the latter theory contend, the bed is* the property of the 
riparian owners, then it ought always to remain as such, whether it be 
covered by water or tujt, and it is wliolly superfluous to resort to the pecu- 
liar doctrine of alluvion, — the acquisition of ownership in lauds added by 
gradual and imp^optible accession, — to account for the ownfirship of a 
portion of the of a riven-adjacent to the bank when the water retires 
from it in consequence of of soil thereon. Nor, on that assump- 

tion, does there seem to ne lany foundation in j^istico for the doctrine of 
avulsion ; for why should soilm violently severed land fiid de- 

posited over a site ^belonging mo another, belong to the fcn-mer, by reason 
of such violent severance alon<J|and the be thus deprived, not on ac- 
count of any fault of his own,* the ownership of the site which ‘ex liypo- 
tliesi belongs to him I may £^d that the advocates of the first theory also 


ad Inst., Hb- ii, t, 1. text. 0« nsu et pr.iWetato riparmri ; He insnl;i, (" aliam huin« 

acquiaitdonia nitiunam essL* arbitnir, quani alvei para lit, alvoag jKira censi'atur 

viciiiornm priietTiorain 

^ 1 Mojle, Imp Jnst. Inat. JL90 fn<fteto § 19), profosRodly cmhodioR the resnltof the 
latca^ rortaan rosoaridiorf in Roman law. Markby’s of Law (3rd od.J, 23B. § 493, which 

also iH appar<‘iitlj' baaed upon tli^ Grrrnan nii||[toritics. 

2 this mccm^ruciicc hi iho doctrinefl of the with repird, to alluvion that 

called forth |rom Groinm and Piiltendorf the rcnnark that the^^. fruxnded not so mimh on 
natural law, which tlicy prcfoss to ho, as on t^j^ 4 ) 08 itive^ iiHa^oa o^j^litiances of particular 
nations. Giotms, do lur. Bcdl. oi Pac. lib. U, 0 . 8. § 8 ; l»uffendb?JH. lar. Nat. ot (lent, 
lib iv. c. 7. § 11, 
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I josition, upon further fact ttiat, under the Eomaa 

ra were couip^tent t^ erect works iii the bed^f 
protection of the banks or of tb^ adjoining 4and0, 

>t 4 thereby interfere with the navigation oiU^he river i 
ot the course of the stream^, l^rptherWise cause any 
f 'the upper and the lower ripi^n proprietors.^ 

) banks of rivers.— The ownership of the- banks of 
he Roman l^w belonged to^^^ proprietors of the 
eet however to the use of for navigation 

The rule is thus laid down in J^e^liaitituter: — 
ic use of the banks of a rivergjj^ of the-^river itself, 
nations ; consequently, every oiki is entitled to bring 
, and fasten cables to the trees growing there, and 
use it as a resting place for the cargo, as freely as he may navigate the 
river itself. But the ownership of the bank is in the owner of the ad- 
joining land, and consequently so too is the ownership of the trees which 
grow upon it.”® 

A conipifrison of the above passage with that relating to the public 
use of tlie seavsliore^ under Roman law shows, that according to that law, 
the ifablic had no right to use the banks of a river for the purpose of ^ 
drying their nets and hauling them up from the river.^ 

11. Doctrine of tidality not mogiiis|j|^ by French law— Turning 
next to the law of Fra^ice, one seeks in vmrrito discover in it any trace 
of tha^ docl«^(|iljjv]bich presumes the o-anership of the bed of the river 
to bo vested in the Crown or in the subject according as it is or is not 
within the Ilux ancl*rellux of the tide. T'jfe legal system of that country 
built upon the substructure of the RomM|| jurisprudence, supplemented 
and slightly modified by the customary liijvs of the jwrovinces and ulti- 
mately consolidated, re-modelled and jpartially recopstrucied by the 
Code 'Napoleon, could hardly receive injo its edifice a doctrine so utterly 
repugnant to its framework and stj^ 

Classification of rivers accoj^g to French law— Th^ Code Civil 


tuottcli causa liceat, dmn no ob id deterior fiat’. • Dig. xUii. 15, 1, {Ulpia^. Of. 

J. Voct, Comm.*ad Pand. lib, ^ 9. ^ 

2 2 Moylo, Imp. Inst. ii. 1. 3, 1-; Dig. i. 8. 5. 

5 Inst. ii. 1. 6 j C/. Dig. i. rctia siccai'c et ex mare reducoro ’ (Gudus). 

* Noj' does thoJ||j(?of Franco allow suoi^a liberty to fisbormon. Su*oy, Lcs Codes Annotos, 
V. 1, § 650, note (iio, 17.) 
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contains no separate article classifying rivers and streams according ^ 
tlfby are navigable, * flottables ' or not,, bnt various provisions are Ij' a' 
down* therein by which ‘the rights'of the state, the public and of JChe 
riparia%ij^opri^rs respectively with regard foc rivers and streanj/ are 
discriminated* a&d regxxlatcd according as such rivers and st^*]^s are 
navigable, ‘flottables’ or not * It may therefore be safely state, that all 
rivers and streams according to that law are distinguislieil ^nto such as 
are navifjable or ^ flottables’ and such as#are not. The /^ode contaius^ 
no definition of a navigable or ‘floitable’ river, bnt have been 

judicial liecisions in France by which the precise sign^.cations of those 
words have beeji to some extent determined. ^ i 

Test of navigfability — A river is said to be navigable or ‘ floiiable ^ 
when it is navigable for boats, flats and rafts. A i/ver^whicli floats logs 
only, and is incapable of floating boats or rafts laden with artirlos of 
merchandise, does not come under the denominalkm of a . ‘ flottablti ’ 
river nor does a river fall within the category of a niivigablt^ or 
Mlottable’ rivtir, merely because tlm dwellers on its banks i‘mp!oy nomo 
means of navigation for the purpose of crossing it.® In short, it is the 
possibility of tlie use of the river for transport in some practical and pro- 
fitable way, wliidi forms tbe real test of navigability under Ilia t^aw.^ 
The Tiavigabilit)^^ of a river, is, in France, detei-rnhicd by the adminihtra- 
tive authority. 

Ownership of the beds^Sf navigable or ' flottables ' rivers - 'Ihe beds 
of rivers and streams which ^rc navigable or ^'in th(^-» above 

sense, are under that? law consit'ered as de]>endenoies on the public domain, 
that is to say, as the property Pt the state^^ • 

Ownership of the banks off rivers —The ownership of the bunks of' 
rivers whether navigable or idottables’ or not, bcion^s to the owners 
of tlie adjacent^ lunds and tflk limit which separates the bed’ fnmi the 
baulk that is to say, the public dl^miii from tbe propefly of ^tho riimriaii 

j C/. Codo Civil, §§ 538, 55G, 550, o6(t, 5G3. 

Sirty. LoB*CfKkiri Auiiolo^, v. 1. § 638, uo<o\ujs. 15, 10}. 

Ih(t}, iKito (no. 16). • * 

*|r, vraa ko 1»'M by tlio Judicial Committoo of tb«]^vy (’ountMl HJ HvfJ. V. C'U’purafn/ii />/ 
QtO'Li^r, 5 Apj). Can, 81, on Hpp<?al1:roro a jndgrnont of of ♦Ik m b for ilio 

provim*(.5|,^f Qm-ki'c in Canada, where tho old Fronch lawj^^ynilK. Tin', oiaiiion was hancii 
fcjolely on ilm|hunch Jiuihoritic.s. It ia worthy t»f note that at (juo On- nvor wua 

tidal, and jol tho Courln diM*med it ne(‘C8Bary tuidmiiJo whetlior it fM’ ’ auttahlc ’ 

or not 

^ Jihro} , Lo'j CodoB AuuuIob^ v. 1 § 538, 
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iers,*is fixed* at the point which th»Jiighest water in the condi-^ 

tllfc of the river oif stream reaches, and above .which the i^ter com! 
mer^s to overflow^ It is the administrative aathori%^ alone, tcf the 
excluHfen of the judicial, to* which appertains the provincercf det«iiiniaing 


the ext^&t and the limits of the beds of navigable ri 

OwhiSfthip of the beds of streams neither 



r streams,® 
nor 'flottables'. 


~The qxieifton reiating to the ownership of tlie bfeds of stream^ which 
are neither ma^igable nor ^ flottables/ ^as been •the ehbjedt of much con- 
trovft*sy and of no less conflicting opinions in FraiieieiV'^ 1[?here appear to 
be three systems in ’Competition. According to one, tlfe.sinall streams or 
watercourses neithef. n^vi gable nor ^flottables/ are li|t|.:the na\dgable or 
'flpttables* rivers, the property of the state. This c^flioii is advocated 
by Berlin, Proud|j^ii, Jioyer-Collard, and a few others, and also connten- 
anced bj some judicial decisions.^ A second system is supported by 
other text-w’:itcrs in much greater mimber, who on the contrary maintain 
that, the small streams and watercourses, neither navigable nor ‘ flott- 
ables,’ are the property of the riparian owners. Of these, it is sufficient to 
mention the nJmes of Vaudore, Toullier, Pardessus, Daviel and Troploiig, 
though there are several others besides, who equally entertain the same 
opinion. This too is sustained by various judicial decisions.* Between 
these two systems is interposed a third, wfaicU^ssignp. the ownership of the 
bods of non-navi gable streams to the ripariai|fcwaers, (the flowing water 
not being the property of ^aiiy one) , subject, so Img as they are covered with 
water, certaTlll||||yitudes in favour of the public.* * Tliis is maintained 
by Devilleueuve, Carrette, Comte, Tardif, Cohen, and Dufour.^ 

Under the system which assorts the right of the riparian proprietors 
to the beds of non-navigitble streams and watercourses, the bed is declar- 
ed to belong to them in common, pro indiviso, and not in severalty, each 
up to- the central fine of the stream. 'But this coinmumty of interest 
does not pi*ev^nt rules being made fofr the distribution of the wlfter 
among the riparian proprietors.^ / 

/ 

^ Siroy. Lcs Codes Annotos, v, 1, § 53®jK»ic (iio. 23*) Tt ha.'^, however, been laid dowo. in 
Konen that this limit is dotormind by hue roachod by tho water when it is at its ||^oau 


level. (no. 31). 

2 § 63^ note (no. 33. 

8 im,, § 538 note (no8^*39.) 
^ Ibid,f § 538 notc1;iJKfiir 27, 30 ) 
& Ibid., § 538 28.) 

tt Tbid.f § 5a8 note (no. 32.) 
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Under the feudal system as^it prevailed in France, the 
ferty in snflfaflil streams belonged to the ancient seigneurs. TheWis 
by vThicli that systw has been abolished, have no‘t at all interred 
with tiw^ranta made before such abolition, nor iave they invalidatiRl the 
onerous titles created by the ancient sei^oeurs in water-courses sifted in 
their seigneuries.* It is evident from this that, in France a subject 
cannot claim the ownership of the ^ed or of the soil between high and 
low-wafcer mark of a naviffable or ‘ flottablc? ’ river uinjer a grant from the 
state, unless it had been obtained before tlie abolition of the feudal 
system? 

III. Ownership of the beds of rivers under ttfe American law— The 

subject has undergone a far more thorough, comprohensive and searching 
investigation in America than in any other coiuitijy. icThe abundanca of 
rivers of every desci'iption from the grand and magnificent Mississippi to 
the comparatively unimportant streams in the New Ungland States, the 
birth of opulent cities, the rapid growth of inter-state commerce, tlie ♦ 
daily increasing development of agriculiural and mnnufacturing indus- 
tries, and the vast accumulation of wealth generally, have all con- 
tributed to raise up before the courts of that country a ^vnrmfcy of 
questions relating to the riglits of the public and of privaje individuals 
in rivers both below and- above the tide, •which however depend, more 
or less, for their ultimate jp Jution upon the determination of the oumer- 
ship of the soil of the b^d of such rivers as%well as of their banks. 
Originally borrowing their jurisprudence from uoctrine.^ of the 
Common law of England, the various states in America were prima 
facie bound to adhere to the Common law defiiution of rivers, and 
accordingly such states as New Jersf^y, Delaware, Maryland,' Georgia, 
Massachusetts, New Hampshire, Connecticut, Maine, Virginia, Ohio, 

ft • * 

Udiana, Vermoiit, Kentucky^ and Illinois, where the rivers are com- 

J Siroy, Lcs Codify AnnoteSj v. 1 § 53^^ote (uo. 33). • 

2 In Berr?/ v. Smi/cler, 3 bus)!, 26G, (drciuW in Kentucky nnd cited in a note tp § 62 
of Gonld on Waters), Williams, J , suf'gested reasons for the distinction drawn between 
the titles to the beds of fresh *and sfilt-water ri flfer respectively. He said: — “So long as 
tho^ceau kcei)B its bed, and natnre’s presGut fram!W|aIl continue to exist, there will always 
be water up to the oooan's Ic^ol in all those chaiinelH^«ro tho tide ebbs iMid flows, and this 
not do|K‘ndent upon the water falling hi rain ; ihereforo, thSl^haniiels are filled to ocean’s 
level twic^wcry twcntv-fonr hours, and are constant ly^and uuwlujml 34 navigable. Their navi- 
gability does not depend up<n» a Reason tnoro m IftSfl rainy, but on tnwiijgnstaut, unvarying laws 
of nature and will rcuiairi as surely navigable *b.e the sea itself. Thong!!* not so deep, their 
surfftoo level is the same j h©n,oe, without violence of expression or idea, they are called arms 
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reach of“ the tides aod upon wliose broad expanse an almost oceanic 
commerce is carried on, have liberate^ themselves' from the trammels of 
the ComiiKni law^ ^aiid laid dtnvn navij^ability’in faet m the only rational 
test^of navigability in law, and as determining tteir s^^nability to the 
Admiralty jurisdiction, ajid the proprietorship of the beds and Shanks of 
such rivers.i * 

, Judge Turley of Tennesse has adduced most ejcc^Uent reasons for 
rejecting tlie dextrine of tidality in countries where the rivers are large 
and navigable far above the tide. “ All laws/’ he observes, are, or 
ought to bcf an adaptation ^of principles of action to the state and condi- 
. tioii of a country, aftid to ils moral and social position. There are many 
rules of action recognised in England as suitable, which it would be folly 
in the extreme, in countries differently located, to recognise as law ; and, 
in our opinion, this distinction between rivers ‘navigable’ and not ‘navi- 
gable,*^ causing it to depend uprni the ebbing and flowing of the tide, is 
one of them. The insular position of G-reat^ritain, the short courses of 
her rivei's and the well kiiowu fact that thereikre none of them navigable 
above tide wattu* but foigvery small crafts, weir warrants the distinction 
there <^ravvn Ooi union law. But very different is the situation of 

the continental powei’S of Europe in this particular. *Their streams are 
many of them large and long yiud navigable to a great extent above tide 
water; and accordingly we find that tbe Civil law which regulates and 
governs these countries, has adopted a very different rul*e.”'^ 


arati^ely smJall and unimportant, htye laid down the rul^ of tidali^ 
determining the ownership of the bod of a river ahfi the right of 
fis5bg in its waffers; on the othe!* hand, Pennfii|:Ivania, North tUaro- 
lina,^piva, Missouri, Tennesse, Alabama and one' pr two otlwt states, 
where"the rivers are navigahle for several hundreds Ihf miles above the 


of tho sea. B*t ifc is difTereni ■with all tlie rivers of the earth above tide water. 

These are dependout for their supply from the rjluiuls.” 

on Wulern. Si§ &G-75; .VnjreU on Watcroom-Boa (7t,h ed.), §5 54,C)-?4‘) ; Houok on 
Kavigablo Vivors, §§ 50-1-0 ; Angoll on Watova, 76 ; Jlall on tlio Scvxabore (2nd od,), 

3 (note f). % 

8 Mder v. lUtrrus, 0 Humph. (Tomi.l 300, ciiod in Angidl fnv Watcroonrses {7tU ed.), § Ji49, 
Of. Barney v. The Git*j vj Ct. IT. B. Oct T. 4i Oentr. Law Journ. 491', 

34 U. S 324, (cited iu a,notj^4o the same seetionj wiiere Bradley, d., said : — The^confuskm of 
navigable with tide waloi't^found in tfm moiu^n^uts ot the Common law, long prevailed in 
this country, notWjJ^Jlfebanding the broad ittfftueuces existing between the extent and topo- 
graphy of the British Island, and that of the American Continent. It had the infiuenoo for 
two g|norationa of oxolnding the Admiralty jurisdiction from our great riyers and inland soas. 
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^ Test of navigability.— In Amefica, rivers are said to bfe navigable 

fact (in so far* as that qn^^ity is regardeid as a criterion for determi^ilf 

tlie ownership of. ^eir bed), when they are^used or are susoepti^ of 

being it??n in ii,i|ir ordinary condition as highways for commerce, over 

which trade and travel are or may be conducted in the customary modes 

of trade and travel on water.^ 

Mr. Houck's opinion as to the survey lines run on the top of the banks 

being the limits of estates!— Closely allied to the main topic under discus- 
sion is the point arising out of the system of surveys and grants of public 
lands under the laws of the United States, which it will be convenient to 
notioe now. It has an important bearing upon cfU’tain theories advanced 
by tlie learned author of The Law of Navigable Kivers ” with regard to 
the law of alluvion, which I shall have occasion ta notice and comment 
upon in a subsequent lecture.^ In an argument certainly remarkable 
for much plausibility and research, he has c(>ntended^ that the lin^s run 
by the United States surveyors along the toj) of the river banks are lines of ^ 
boundary, iiiat the properties of the adjoining landowners are limited by 
such mathematical lines, and, when these cannot be found, by the top of 
tlie biuik, that being the great landmark. But more recent de<iisio;is^ in 
America have, h^ever, settled that such lines are not lines of boundary ^ 
at all ; that, iioiwitlistaudirvf sindi lines, the '* properties of the adjacent 
landowners extend as fa^^as the edge of 1 lie water, thus giving them 
the benefit of river frontage aiid wifh it the riglu, of access to the river, 
and the other incidents of riparian projirietorsMp as i^^iccretion And tho 


uje of the water. 

t 

A system of survey and thak nx^asurements and the so-called 
Dearah surveys, which have been held by Government in this’ country, 
and '-'liich in their method, tliough not in their^ object, are probably 
am^logous to the surveys of the United States, may posgibly give rise to a 
bimilar question here ; and if it does occur, it will, I apprehend, have to 
be decided ^in the same way in which it has been done in America. .The 
question was raised before the Privy Council in Nogendra Chandra Ghosc 
V. I^ahoiniid but 1 Iicir Lordships expressed no opinion upon it. 

And tinder tiio like iiifinoiico it laid the foundation in niaiay stateB of doctrinoe ■with ropird to 
o'lvnerDlrjp of the Boil in navigable waters above tide-water, at variance vitb sound principles of 
public poll c|-” . , • 

1 Tha iJunial Ball, 10 Wall. 557, cited in Unwell on Watercourses (7th ed.), § 543. 

3 Infra, Lect VI. S Houck on-Navigable Rivers, §9250-260. 

4 Railroad Co. v. Bcdmnmir^ 7 Wall. 273 ; Bailey v. Keolvk, 94 U. S. 324, cited iu § 76 of 

'Gould on Waters. D 10 B. L. B., 406 Suth. W. R., U3. 
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To returti : It follows, of coutsfja fis'oiii what has been alJ’^ady stated 
^ tSte, in those states which have adopted the Common law dctetrine in ife 
entity, the soil ot the I^ds of rivfers beyond the faience of the’tide, 
belohgs to the adjacent pi*oprietore usque medium ;^9md that 

in those states where narigability in fact has been ardppted as the test of 
navigability in law, the soil of the beds of rivers above the point where 
navigability ceases, likewise belongs^o the adjacent proprietors usque 
medium filum aqua$. * * 

* Ownership of the foreshore and banks the question to whom 

belongs the soil between high and low-water mark, is one upoff which 
there has not been a concurrence of opinion in the courts of the different 
states. In those states where the Common law doctHne has been ac- 
cepted, the soil foreshore has, of course, been held to belong to 

the state, and the lands of riparian proprietors, to terminate with the line 
of 4 ir(Jjnary -high-water mark.' But of those states which have repu- 
• diated the Common law doctrine, some have adopted the rule that the 
rights of the adjacent proprietors extend up to the ordinary high-water 
mark ; while others have laid down that such rights extend down 
•'to the ordinary low- water mark; the result beihjg^ that some states 
have reserved to themselves the right to the soil of th^foreshore, while 
others have conceded that right to the adjac€«t landowners.^ 

Similar diversity of opinion has prevailife with regard to the owner- 
ship of the banks of navigable rivers above the flow and reflow of the 
tides. Ill Bom3^Ssfifc the states, the right of the adjacent owners to the 
banks has been regarded as being so absolute and capable of such exclu- 
sive appropriation by them as tojbe entirely free from those servitudes in 
favour of the public that are incidental for the purposes of navigation; 
while in others, and these are apparently more numerous* than the former, 
the banks,* though regarded as being the private property»of the adjacent 
owners, have^et belm held to be subject to such servitudes.^ ^ 

IV. Classification of rivers according to Anglo-Indian law. — Lastly, 
I shall discuss the law of India regarding the topics I have just touched 
upon. Bengal Regulation, XI of* 1825, which lifts force almost through- 
out India except the Presidencies of Madras ^nd Bombay, was ps^ed 
for the purpose of declaring the, rules to be observed in deterij|inirig 
claims to lands gained by alluvion or by dereliction of a river. o| the sea. 
Section 4, clause 3, enacts : — • ♦ "" 

, « When a ohur or island may be thrown up^in^a large navigable river 

' X07, uote 1. ^ Ihidt^ « 
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^tiie bed of which is not the properjg'^ of an individual), or in the $,g^ 
Ae channel of the river, or sea, between such island aM the shore 
not be fordable, it shall, according fc) established usagte, be at the dxsjkssk 
of Govc^^ment &cJ* * 

f And clause 4 of the same section provides :— 

In small and shallop rivers, the beds of which, with the jnlkur (or)^ 
right of* fishery, may haTO been hejjetofore recognised as the property of 
individuals, ajiy sandbank, or cbur, that may be thrown up, shall, \a 
hitherto, belong to the proprietor of the bed of the river, * 

iris evident from the language of these two clauses that, the Indian 
legislature, in declaring the rules for the determination of the ownership 
of churs or islands or sandbanks that might be formed or thrown up .in 
rivers, classified or divided rivers according as they^re ‘ large navi- 
gable rivers ’ or ^ small and shallow rivens.’ None of the several provisions 
. of the Regulation make any mention of the presence or absence pf the 
tide of the sea as in any way determining or afi'ooting the rights of th# • 
Government or of private individuals to the beds of rivers or to alluvial 
or insular formations in them. Indeed, the expression ^ tide ^ does not 
even occur in the Regulation. 

It is to be observed also that, the expression * small ’ in clause 4 has < 
manifestly been used in contradistinction to* the expression “ large ^ in 
clause 3 ; and that the e:!npession ‘ shallow in clause i lias been used in 
contradistinction to the rapreesion ‘navigable^ in clause 3. A river 
may be small and yet may be navigable; coiu,eque«ii£J^^ amall|’ refers 
to the breadth of a river, and ‘ shallow ^ to its depth and presumably to 
its non-navigability. « 

Test of navigability . — A river has been held to be navigable when it 
allows of the pjlssnge of boats at all seasons of the year, although in the 
hot and cold seasons the water may not be very deep.^ 

^Clause 3 of section 4, points to the further, though ^perhaps not 
conclusive, inference that the bed of a large and navigable river is prim A 
facie the property of Government, and that possibly it may also become 
the property of a private* inSividual.^* By parity of reasoning, the in- 

^ The word ‘or* iB eTideStly omitted by mistake. It is in Mr. J. JI, Harrington's 
draft o^j.Beng. Reg. XI of 1825 : Markby’s Lect. on Indian Law, 53. 

^ Ch.u7L^ey Jalmh v. Ram Chiinder Mooherjea^ 15 Snth, W. B., 212^; Moidtiy Mohtm 
y, Khaja Ah>iano()llah, 17 Siith. W. B., 73, (a cannot be considered as a “large navigable 
river” within the terms of the section, merely booans© it is nnfordable). 

^ Jugd'tiih Chunder Bimoas y. Chowdhry Zuhttotul 24 Snth. W. B., 317 f 

Hohm. OaBH V. Khajah Ahinnoollah, 17 Suth. W, B., 73. 
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^reiiol d&dncible from chase 4 of ihe^same is timi tbS ownership 

(S^the bed of a imull und shallow rirer generally belongs to 


indl^'duals, ® ^ • * 

The language of section 5 of the Ecgulation sugf^ets the 
same conclusion by implication. It says 

Nothing in this Regulation shall fee coni^^^ to justify any en- 
croachments by individuals, on th^ beds (^^feannels of rfavigable 
rivers &c,” , ' • • . 

^f the beds of navigable rivers had been the property of private 
individuals, encroachments made by them upon such beds w<5uld not 
have been declared as*unjustifiable. 

. Accordingly, the Privy Council, in Doe dem. Seeb Kristo Banerjee and 
otJhers V, The Easie/ndi^ Oo.,^ held that the East India Company, as re- 
presenting the Indian GrovernTOiit, had a freehold in the beds of 
navigable rivers in India.® It may be noted, that though the river, in 
point of fact, was hlso tidal in the^ locality in question, yet that circum- 
stance did in no way affect their iiordship’s judgment. 

Although, therefore, one should have expected that the rule was 
fully established, yet we find that in Gureeh Eussefn Chowdry v, Lamh,^ , 
the Judges qf the Calcutta Sudder Dewani Adawlat^sed expressions! 

J 6 Moo. Tnd. App , 267 ; 10 Moo. P. C. C. 140. I 

8 In Nohin Kii>}iore Roy v, Joyesh Pershad Qangooly^ ((rt L. R. 343 ; HSnth. W. R., 352), 
Normau, J., statosiitho proposit^n in a slightly different form : “ So long as it, ” — t. e., the 
bed of a^avigabfr'^^PIHgj;, — ‘‘ is wasliod by the ordinary flow of the tide at a season when the 
river is not floodod, I think that it remains puhlici iuris, or, if vesved in any one, that it is 
vested in the Crown ; not iindt*r Uogulution XI of 1825, and for nioro iiscal parposes, but aa 
reprosoutiug, and as it wore a ' trubte^> for the public.’ Tluit land in this condition is not 
Bnojeot to private right.s of ownorsbip is nnivor.'jully recoguisod, and it might be most detri- 
mental to the interests of navigation if it woic otliorwise ” ’J’ho question raised in that c-aso 
was as lo the* ownership of* (jortain alluvial formations (in the bed of a tii^al navigable river), 
which had not attained* aifliciout height po as to bo above the level of the ordinary liigh- 
water mark, ^ 

Bjit in Lopez v. Muddun Mohm Thakoor, (13 Moo. Ind. App , 467 ; 6 L. R., 621 ; 14 
Suth. W R., (P. C.) 11,) the bod of a uavigiible river, whore it is not the property of any 
private individual, has been descriliod by* the Ih-ivy GounciP aa being ^ public territory ’ or 
* public domain.’ In Rckowrie Sing y. Hiralal S<'al, (12 Moo^ Ind. App., 136; 2 B. R., 
(P. C.) 4 ; 11 Suth. W. R., (P. C.) 2) the Privy Council nt the commencement of their judg- 
ment, in stating the nature of the case before them said : — ‘‘ This is a case of a claim^^ land 
washed away and refoijmed boi the b^d of a nav%gable river ^ the ownership of is not 

commonly in the riparian proprietors of its ha'ItkPnnd which is not proved in this case to have 
belonged to the predecessor in title of either disputant.** The italics do not occni in the report, 

» Calc. S. D. A. Rep. 1869, p. 1367. 
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in th^r ' lodgment wMeii seem to^ indicate that they intend^ ti> li 
iJ6e right of* ihe Government to the Jbeds of navigable risers as 
as the tide ebbs and flows. The*- plaintiff in that ^ase claimed an 
exclusicsssaright of fishery in a portion of a navigable river (though that 
# portion happened also to be tidal), as appurtenant to his permanently 
settled riparian estate, and the Court substantially held that the bed of a 
navigablb river where the tide ebbs^nd flows, is primd. facie vested in the 
state and that the right of fishery therein beionga to the public. That trfis 
is the right interpretation of that decision, is borne out by the remarks 
of Glo^r, J., in Cliunder Jaleah and others v. Earn Churn Mokerjee and 
others,^ in which a claim was preferred by the plaintiffs as members of the 
public for the enforcement of their rights of fishery in a non-tidal navi- 
gable river, in which the defendants claimed to havg ^n^x elusive rights of 
fishery as forming part and parcel of ^permanently settled estate which 
they had purchased from Government. His Lordship dismissed the 
claim distinguishing the case from that of Onrebb Himein Chowdry 
a'tul others v. Lamb,^ upon the ground that the latter related to a tidal 
river. He said : — But in the first place, this case is hot on all fours 
with the present. It had reference to the Megua, a large river in which 
the tide ebbs and flows regularly, and which fact had everything to 
do with the decision arrived^ at.^’ The High Court in that case held 
that the ownership of tiy? bed of the river which was navigable for 
boats, though situated far above the ebb and ^flow of the tide, priiml 
facie, belonged to Government and that it could graniCir?xclusife right 
of fishery in such fvaters to a private individual. Therefore, as regards 
the ownership of the bed of a river, tj^is case goes further than Gureeh 
Ilusse/in Chowdry v. Lamh,^ because it extends the right of the Govern- 
ment to the beds of navigable rivej*s above the flux and influx of the tide. 
Sir Michael Westropp in Bahaa Mayacha v. Nagu Shravucha,'^ after review- 
ing^ the above two cases as well as Doe d, Sceb li^-isio I^nerjee'r. The 
East India Co.,^ and Bagram v. J^he Collector of BkuUooa^^ expressed 

himself in a* way such as would raise the inference that, in his opinion, the 

• • • 

♦ 

^ 15 Suth. W. R., 212. Ct^agra?n v. Colloctor of Bhullona, Suth. W. R., ]8C?t, p. 243, (in 
which t*>o right- of Goverritncnt to the beds of all iiaWgablc rivers, whether tidal or iion-tidal 
was clearly .^oknowledgefl) ; Gollector of Rwiypore v. Ramjaduh S^, 2 ^ov, 373 ; 1 R. C. & Or. 
R. 174. ^ • 4i X. L. R., 2 Bom., 11^. 

52 Oalo. S D. A. Rop. 1859, p. 1357, • ^0 Moo. Ind. App., 267. 

8 Ihid, 6 Suth. W. R., 1864; p. 243. 
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^|kbt of the (Jovernmeat to the be|js of aivl^ble rivers exWhds as far 
as the tide ebbs and flows, no farther. However 4;hal may bf, 
the question 8een;is aow to be concluded by the following observaticm of 
the Privy Council In the .case of J^ogmdro Chandra Ghase y^^JH^homed 
Esoff ^ — The learned counsel did not contend for a distinction between 
a tidal river and a navigable river which has^o^^sed to be tidal. Their 
Lordships have no reason to suppose tjiat in India there is any such dis- 
tiftction as regards the proprietorship of the bed <jf the river,”* 

Xlwnership of the beds of non-navigabte rtr^aiias. — The beds of ^ small 
and shallow ’ rivers or streams or of those portions of rivers whiCh are 
above the point wher^ navigability ceases, prim^ facie belong to the 
riparian proprietors, ad medium filum aquae, L e,, as far as the middle 
thread of the st^^am. But if the lands on both banks of such a stream 
belong tq one and the same person, the presumption of law is, that he 
is the owner, of the entire bed. 

In Bhageeruthmi Debea and others v. Greesh Chunder Chowdhry^^ 
Norman, J,, in delivering the judgment of the Court, after citing a pre- 
vious case decTcled by the Suclder Dewany Adawlut of Calcutta in 1862,* 
said : By the Common law of this country, the right to the soil of a 
river when flowing within the estates of different proprietors belongs to 
the riparian owners, ad medium tilum aquae That is the correct 
view of the law in this country upon the poinl- in question seems to be 
corroborated by the observations of the Pri^ Council in Kali Kissen 
Tagore hi which the plaintiff, respondent, who was 

the owner of some land on the bank of a tidal but nOn-navi gable creek, 
complained that th6 erection J)y the defendant (whose land lay on 
the opposite bank) of a wall was an encroachment on the bed of the 


t 10 B, U K. 406 ; IS W. R., 113. 

* In Lo}>ez v. Mad^n M<diun Thakooi'f (13 Moo. Ind. App 467 ; 5 B R, 521; 14 Snth. 
W. R., (P. 0.) llj| tlio bod of tho river Ganges at Bhaugalpore, and in Mu^isamat Imam Bandi 
V. Hargobind Ghofie, (4 Moo. Jnd. App. 4^ >3) tlio bod of tho same river at Patna, was regarded 
by the Pnvy Council, as well as by all tho Courts bolovv, as ‘ public domain ’ or ‘ public terri- 
toiy/ though, as a matter of fact, tlio river js not tidal l*it only^ navigable at those places. 

3 2 Uay, 641. It would appear from tho sta-toTnont of tho facts of the case that|the 
accretions formed in a navigable river, whore the midiilc throadirulo oortaiiily does not up^y. 

4 JRajah Netilanund Sing and others v. Rajah Teknarain Singhy Cal. S. D. A, Rep^ 1862, 
p. 160. 

^ Cf. Eunooman t)ass v. S}iai%a Ghurn ^hutia^ 1 Hay, Contra* Proeiiftwo Goomar 
Tagore r. Kishen Choytunno lio^f 5 8uth. W. B-f 286. 

C 6 Cal. h. R., 97. 
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stream and constituted an injury, ^or which he was entitled to have 
<wall deinoljj^hed. It was found that the bed of the stream belonge 
Go^rnment in right "-<j£ its zeuiindari of 21-PGrgannahs. Upon this 
state ejects the Privy Council observed : — appears that the plaintiff 
at all events has not all the rights of a rip«arian proprietor, or ho would 
have been entitled to the bed of the stream ad medium filurn/^ That is 
to say, .that even according to the law in India, one of the rights of a 
riparian proprietor on a uon-navigllble stream is that, ordinarily, he is , 
also the owner of its bed ad medium filum. The case farther |diow,s 
thaty^lthough th4s is the priina facie presumption, yet it is capable 
of being rebutted, and that the bed may belofig to neither ripariam 
proprietors but to a third person. Be tha.t as it may, the rule above 
stated may be taken to bo conclusively settled by ^e recent decision 
of the Privy Council in Khaejendra Narain Chmvdhry v. Maimiqini Dehi^^ 
in which the proprietors of estates situated on opposite banks of a 
watercourse (described in the judgment of the,C*xirt below as a ‘soia\ 
or an ‘elbow or offset’ of a river) brouglit cro$s-suits, each claiming 
against the other to be exclusively entitled to, and lO be put into 
possession of, the whole of the watercourse flowing through their 
boundary. It was under attachment by Government under the provi- 
sions of the CfFiminai Procedure Code for the prevention of disputes 
occasioning a breach of rthe peace, and both ppjfies had failed in their 
respective suits to make exclusive iitlo and j:)OSsession in themsclvos. 
Under those circumstances the Uigli Co\u't of Cal(^lilKf^^as opinion 
that both suits should be dismissed. But the Privy Council on appeal 
held that, as the evidence was sufficient to prove pof?Nession of the ‘sota’ 
between the two riparian owners, and that as Government was merely in 
the position of stakeholder, advancing no prox)rietary claim thereto for 
itself, each of guch owners was entitled to an equal* moiety of' sota ’ 
ojlposite to and adjoining their respective estates. • * ^ 

Tt is perhaps needless to investigate at this day the foundation of the 
rule, wliidi assigns to the riparian proprietors on each side the betl of a 
" small and shallow ’ •streafti as far aie tlie middle thread, because the 
el^M>rate syst(‘m of survey and tliak measurements held by Government 
in tins country from time to lime, have demarcated with almost scientific 
acciirac;^ the boundary lines of estates belonging to private proprietors; 

and that although the beds of ipwrigable rivers flowing between such 

• 

' H , 17 Ii,a. App. 62 ; I. L. U., 17 Cal. 814. 
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^|fp>tes Have generally been excluded ^ota such measurements and re- 
served as public dolhain, the beds* nef < small and shallow ^ Streams have 
in some cases been^' wholly included* within the ambit of one or other 
of the riparian estates ; and in others, bisected by lines cdWWipond- 
ing to the middle thread of the stream, so as to indicate the actual com- 
mon boundary between them. It is possible, however, that the ques- 
tion may still in some (though indee^ in very few) cases arise* as for 
instance where the eyidence affftrded by the recdrds of such survey and 
thak\aeasurements may not be forthcoming, dr wl^ere the bed of such 
‘ small and shallow’ rivers may not have undergone such survey and'^thak 
measurements. In sucti cases, I apprehend, Courts of justice in this 
country will be inclined to adopt the sound rule laid down in the above 
casas, the more specially, as it is in unison with the law which prevails in 
most other countries. 

It^is also clear that if .a ^ small and shallow’ river widens, in course 
•of time, into a large fiavlgable river by the irriiplion of tho waters, the 
bed of such a river will still continue to bt. the property of the riparian 
proprietors, unless by their eonclnetthey indicate an intention to abandon 
their right to it, in which case, of course, it will become a part of the 
t public drnnaii:^ and its ownership vest in Government. if by alluvion 
on its banks or by gradual dereliction of aj^portion of its bed, a large 
navigable river contracts into a small and slialiow stream, the right of 
the Government, will, as J shall explain more fmly hereafter, continue to 
attach oiWy to tTTd^fttninished bed, and its right to the soil, which pre- 
viously formed a part of the original bed of the river, will cease. 

Owuership of the foreshore^The law may be taken as perfectly 
settled in this country that the foreshore of a tidal navigable river 
beloiio-s to Government.^ Above thti point where navigability ceases, its 
right to the bed of the river, and conse([uenl]y its right to the fore- 
shore (if the riwer happens to be tidal even above such point) ceases, su(^i 
foreshpre being thenceforward regarded as the property of the riparian 
proprietors. ^ 

Ownership of the banks of navigable rivers • and the right of the 
public to tow thereupon — In India, the banks of^public navigable rivws 
are generally the property of the adjoining landowners, although thejf are 

^ Doe d. Seeh KriMo l^anerjee v. TheEnsf Co.^ 6 Moo. lod. App. 267 ; Setngadhat 

tiirlm V. Kud Naih Btswu^, 9 B. L. R., ; OolM^ndLail Scat v. The BecteUry of Siate, A. 0. D. 

No. 62 uf ib82 i Joy Ki i^shuu, UooUrJec v. Seerdury of A. 0. D. No. 445 of 1S8S. 



'fl '* A, ' ' ' ^ 

I2<i KAVXGABLE jrOW'*3SrAVIOABLE RlVBEg : ANGLOIKM^K Ww. 

' \ 

subject to a right of passage over the public for the purpoies <Jf uaTjp 
lation.i Section 5 of Regulation XI of 1825, recognises the existence of 
this public right, because it declares that nothing in ttiis Regulation shall 
preventig^lah an^.^ty magistrates or any otfier officers of Government 
nvho may be' duly empowered for that purpose from removing obstacles 
which shall in any respfijjjt obstruct the passage of boats hy tracking on the 
hanks of such rivers or btherwiseu”* This does not, however, preclude 
riparian owners from imposing on boatmen^ a charge, called ‘ kuntagara/ 
for driving stanchions or :,p^gS into the hank for the purpose of attacflling 
their^^oats theretot®^^4t je'to incident of the ownership of the bank, 
and it is not illegal. or contrary to public policy to ^demand such a charge 
which is not of a compulsory character, because no boatman need make 
use of the bank in this manner save at his own optioji. But it se^ms 
yet reasonable, as has been ruled in America,^ that notice of such a 
demand should be given before the bank is made use of in this manner. 

Right of towage under Roman and Prendii Imi — The right of the 
public to use the banks of navigable rivers £6t the purpose of towing 
vessels was recognized by the Roman law. Any obstruction placed on a 
towpath was treated as an impediment to navigation, and a special Inter- 
dict was provided to prevent any interference with the free exercise of 
that right.^ . 

The law of France follows the Roman law in this respect and declares 
that heritages abutting on^navigable and ‘ flotta^des’ rivers are subject to 
the servitude of a way along the bank in favour of tlie |)itf(Wf£orth% towage 
of boats, rafts, and logs f and it contains minute and detailed provisions 
for the setting out, use, and conservancy^ of different kinds of towpaths. 
Owners of heritages on the banks of a navigable or ‘ ilottable ’ river are 
bound by the Ondonnance of l()d9 (art. 7. tit. 28) to set apart a space of 
ten feet in breadth on each hank so long as towing is conducted by men 

1 Roop Loll Dass v. The Chairman of the Municipal Commiiiee of Ra^ca, 22 Suth. W. K., 
270). C/. llcg, JCl of 1825, a. 5, which rccogniaes tho right of ‘ tracking on the bunks * of navi- 
gable rivers for the towage of boats, 

2 This power is now oxorcisod under s. 133 of Act X of 1882. 

^ iJhunpnt Siyiijh v, Denohundhu Shaha, i) Cal. L. K., 279. 

^ Supra, 9G. 

%vg. xliii. 12.1. M. “Ait praetor: ^iterqne navigii deterius hat’ 

podcstre irAr iinpednitur, non idoo rainus iter navigio deterius fit/,” ^ 

^ Code Civil, § G50. • * 

7 fclircy, Les Codes Amiotes, v. 1. § 650, note (nos. 1, 10.) 
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wh^e towing by horses is establifl^ed, they are hound to l^Te a space 
of twenty-four feet in breadth, though on that bank only on? which the 
practice of towing •by such means •actually .exists.^ Owners of heri-^ 
tages on the banks of a rirer ‘ flottalble * for rafts ordy the 

Ordonnance of 1672 (art. 7. tit. 17) to set apart a space bf four feet 
in breadth on the banks for the benefit of raftsia^*® The towpath, being 
si servitude merely for the benefit of ^avigatio3i may be used Ky navi- 
gators and fishermen alone, ^ who may stop anyfirbejre along such way that 
the %ieeds of navigation may require.* are not entitled tO’ 

have any fixed place for landing along the * There are various 

other provisions besi^fes, but they are too numerous to be stated at tho 
close of a lecture. 

■a ^ • 

* Siroy, Lea Codes Arnidtes, v, 1, § 650, note (nos. 1, 10.) 

8 Ibid., ^loio (no. 8.) 

iiotff (no 15.) ^ 

, • ibid.^ note (no. 15 (^)). 

Ibid. 
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ALLUVION AND DILUTION. 

{Roman an^^French law,) 

^ 9 
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Preliminary rcmarka — I. Roman l/iw, alluvio <&c» a branch of Accesaio— Aoct^fcona 

caufifed by a river ImaibJe i^to four kinda, vtz.^ (i) alluvio, (ii) a\mlBio, (iii) Insula 
nata, and (iv) alveus reUefcus — Alluvio — Reason for the acernai of ow'nerfihij> in alluvions — 
Right of alluvion restricted to agt'r arcifinius — Alluvion in agor limitatus belongs to Rrst 
occupant or to the state — Right of alluvion not applicabid flakes ?ind pools — Avulsio — 
Distinction bottveon alluvio and avulsio — ^Insula in niari nata— Jiii^la in fluniine iiatji — 
Modes in which islands may be formed in a river— Ownership of islarida formed in each 
of those several modes— Katuro of such ownership — Apportionment of islands among 
competing frontagers — Ownership of accessions to an island by alluvion — Ki^ht by 
which ownership in an island is acquired— Ownership of the bod of a river, according to 
Vinnius— Ovrnership of islands formed in a public river, n^cording to OrotiuB and I’uffen 
dorf— Ownership of a fojd (’vadum), according to theni — AI voub relict^fe Law laid down 
by Justinian — Oinniou of Gaius as to the owuer>hip of the b('d abandoned by a river, 
when such bed Imd previously occupied ilie whole of a man’s laud — Reason fo? ihe«QCcrual 
of right to the sj^of the bed aban(!<uu‘(l by a river, as slated by Vinniu« — Vinnins’ otl- 
planation of the renaori for tho Apstinction bet ween tliA rule as &lat(‘d by Gains, and that 
hiid down by Justinian — Rule Reducible from the tU-ctiSKions Oy the commentators— 
Opinion of J. Voet w’ith rogan]fto tiie rule stated by Gains — Iriundutlo — Law laid down by 
Jubtinian— Vinnius’ connneniri on the same — Grotius’ opuf-un ay U^dpag^bstinotioii drawn 
by the Roman jurists between an inundation w ithtlnwing surldenly, and nti iflundutiou 
Bubsidhig graduaRy — Right of a pledge-creditor, hvjiotheeaj’v -creditor, and usufruc- 
tuary to alluvion — Imposition of additional t||x or abatcmoiit thereof in rospoct of 
lands gained by alluvdon or lost by dilnvion respectively — II. Alluvion and diluviod 
according to Freiich law — Alluvion and ownership thereof according to the Oode Civil — 
Old French law wdth regard to such ownershi£)— Ownerskip (*f lands gaino^l by qllnvion 
-from the sea, o* by dereliction tUoreof — Alluvion under iliffereut circumstances and 
their essential rocpiisities — (Iwoiership of alluvions formed along a public road — Right 
of alluvioii not applicable to imjrements annexed to tho banks of torrentg— State 
canalizing !l stream cannot romovti alluvions without olforiiig iudcmimity to ri{)ariaJti 
owners — Right of usufructuiirioa# legatees, secured croilitors &o., to alliivifins — Right 
cf a vendee to alluvion — Rigfit of a farmer and an ornphyteuta to alluvion —Dt^reliciion 
oi the bed of a river and tie ownership of such bed — Legal effect of inundation on 
ow^rship — Rigid, of alluvion not applicable to lakes and ponds — Avulwion — Ownorship 

’ — Gwnorship 
'—Ownership 

of abandoned river bods — Anomaly rosul^j^j frozn a differenco in the proviaiojtm with 
regard to iiartial and total dorcliction. 


of i&lari^y formed in tho beds of rivers or stro.nns, navigable or ‘ iluttabley 
of islands formed in the bods of streams ncilher nzftrigablo nor ‘^Slidtables 
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^ Tfee mies of law, wbiob regulai^the ownor^ip of the ho3 and f ore- 
fihore of the »oa, cftid the beds and feanke of rivers, form afl indispensable 
preliminary to tLe4aw of alluvion flpnd diluvion. Having^ in the ^hree 
.preceding lectures ^ascertained, among other things, who ar?^#«SlNleeined 
proprietors in each of these several cases, and what the nature of such 
ownership is, we are now in a position to enquire and determine how 
such ownership is . affected, altered ^ modified by reason of * changes 
taking place, by the action of*water, in the and foreshore of the 
seaiis well as in the channels and banks of rivers-^ ; These changes gener- 
ally lead to, or are concomitant with, the deposition and annexation of 
soil and sand on an<fto the foreshore of the sea, or the banks of rivers; 
the disruption and disseverance of soil from such ^foreshore or banks ; 
tiig dereliction tlje bed of the sea or of rivers ; or the formation of 
islands the bed of the sea or rivers. The consideration of the various 
rules of law which regukite the ownership of such alluvial and insular 

, formations, or of tte bed abandoned by tiie sea or a river shall form the 
subject of the present as well as of some of the succeeding lectures. 

The earliest trace of a perception of these rules is indeed discoverable 
in the deliverances of a Ilrahiniiiical sage^ of vast antiquity, but compared 
with t^e product of a highly matured and nearly finis]j|d legal system 
of a comparatively later, yet remote, age, conception, such as it was, 
appears to be so rudimentary and indistinct as to be undeserving of interest 
to any one except to th^ legal antiquarian. The jurisprudence of the 
Koman ^Empiif* furnished to the world the type and pattern of a 
body of rules upon the various branches of the law of alluvion, so 
singularly perfect id its genera^ feature, and so decidedly complete in all 
its important details, that the collective wisdom of succeeding centuries, in 
reproducing these rules, with one notable exception, in the legal systems 
of molleru* states, has failed to suggest any positive improvement in 
their form or^subsCifnce. ^ 

Classification under Roman law of accessions caused by a river.— 
In tHe Institutes of Justinian, remarkable for the excellence of its 
method, if not for the strict logicsrlity of ils Glassifications, these mles 
are treated under the head of Accessio, which is one of the mod^ of 
acquisition of ownership. It is a generic name given by the Roman ^^rists 
to that natural mode of acquisition of ownership, by which thef)wner of 
the principal object becomes, by vitkie of such ownership alone, owner 


1 Vrihaspati. 
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also of the es^i. modus adquirendi iure gentium qi^ 

vi et potestepte rei Watrae aKam adquirimus,^ It embraces not merely 
the tules for the acquisition of ownership in land added by the natural 
action^ ::;?^iver, but also those for the acquisition of ownership in 
accessions or additions made to one’s property, whether moveable or 
immoveable, by human agency or skill. The acoessions made to one's 
land by*changes in the bed of the«ea being of extremely rare occurrence 
are slightly touched upon* by the Koman lawyers. Accessions caused by 
the natural action of a river are divided by them into four di&tinct 
heads® : — * 

(i) That which is imperceptibly added to lanfl by a river by Alluvio, 
i, e.j alluvion. (The term also sometimes denotes the increment so added.) 

(ii) That which being detached from the Iknd^of ^nie person by ^the 
open violence of a river, becomes afterwards united witli tlie^ laud of 
another. This process is called Avulsio, or avulsion^ {which sometimes is 
also applied to the increment added in this mode). ' 

(iii) Island springing up in a river, called Insula nata. 

(iv) Bed abandoned by a river, called Alveus relictus. 

L Alluvio. — With regard to Alluvio, the first of these four modes, 
the law is thus laid down in the Institutes of Justinian : — 

Moreove^, soil which a river has added to your land by alluvion 
becomes yours by the law of nations. Alluvion is an imperceptible addi- 
tion (est autem alluvio iricremeiitum latens), and that wliich is added so 
gradually that you cannot perceive the exact increase*-ito)1h one moment 
of time to another,^ is added by alluvion.”^ 

This passage has, with slight verbaji alteratious, been taken from an 
excerpt from Gaius^ contained in the iJigest. 


1 neinecciufl, Btjcit, lur., § • ' 

At(j[Tio hoc moclo quatuor rertira genera nobis acquinintiir j latonjfccr per allaTionom 
a flumiue agris nostris adicinnfcnr ; quao aporta vi flumiriis do alieno aviflsa cum praodio 
nostro miita siint ; insnla in flumino nata j alveus a flnmino relictuB. Vinnius. Comm, qd Inst, 
lib. ii. 1. 1. text. De alluvione. 

ft 

2 Moyle, Imp. lust. Inst*, 89. Praeteroa qtiod per alluvionem agro tuo flumcn adiecit, 
iuro^entium tibi ad(piiritur. ost autem allavio incremontarn latons. per alluvionem autem 
id videtur adici, quod ita paulatim adioitur, ut intellegore non posais, quantum quoqiio 
moments temporis adioiatur. Inst. ii. 1. 20. C/. Gaius, Inst. ii. 70 (‘quod ita paulatim 
adicitur u^ oculos nostros fallat.’). C/, Cod. vii. 4J. 1; J. Votji/, Comm, ad Paud. lib. 
xli.t. l.§15 

4* Dig xli. 1, 7 1. 
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V Y^daficu of the right of hlln4io^<~" i« sud to ho iac^ 

montam latens, e., an imperooptible when thing is so 

gradnally and seor^j added to oar land that me Oannot geroeiTe % his 
senses the qaantitj which at each moment^ time is o^MSiKd &om 
' the land of another person and added to onrs. It is oat of this (ciroutn- ^ 
stance) that the eqaify of this acqaisitipia arises ; assuredly, because 
what is added by il^fion .is so ^wly and secretly detached from 
(another’s land), that if perchance its restitafeon were thought of, one 
wo^d be unable to make out whose it was befo^^r from what it had 
been detached.”^ ^ ' 

Right of aUuvici^ ;ii^here applicable and whente not.— The right of 
alluvion exists in res^ti^iof ager arcifinins, that is,-^arcifinioas’ lands, 
alone. It does hot* «xist in respect of ager limitatus or limited lands, 
for, “ it* is well-established,” says Florentinus, “ that in limited lands 
the wght of alla7i()B do4s not exist.”’’ The distinction between ‘ arcid- 
nious’ and limited lands, as it obtained in the Roman law, has been 
already poinlj^d out.’’ The increments added to limited lands by a riyer 
belong to the state, because the grants of such lands being comprised 
within certain fixed and determinate limits, the grantees thereof are 
-not entitled to claim any land beyond such limits.* lt.;^j||^ay be observed, 
however, that there is a passage in the Rigest which lays down, that 
such accessions are to be deemed as res nullius to which the first occu- 
pant may acquife a titla.* 

The right ^i*alluvion does not also exist in resj^ct of lakes (lacfis) 
and pools (stagna). “ Lakes and pools,” says Callistratus,*“ although they 
sometimes increase and sometimes dry up, yet retain their boundaries and 

A AntLTionem dioit osae iacrementum latona, cum quid itn. paulaCim et obacore praedio 
nostro*, adicitur, nt sensu* porcipi non poasit, quantum qno(iuo tempq^ momento alterius 

praedio detrahatur, .adiciatiir nostro, quo crescit huios aoqtu^om5i 

aeqnitas : nimti^m quod quae alliiviono ac.codunl, ita lente ot obscure detrabantur, ut intellegi 
non posmt, si forte de liis reatitnendis quacratur, quorum priua fuerit, aut qidbns detraota, 
Vinniue, Comm, ad Inst. lib. ii. t. 1. t<^xt. Do alluviono. Cf. (Irotius, do lur. BelL et Pao^ 
Ub. li. c. 8, § 11. ; Froniinus, do Controv- Agr. 50. * , • 

® In agris Umitatis ius alluvionis Jocanl non habere constat. Dig. xli. 1 . 16 , Cf. pAj, xlui* 
12. 1. 6.; Vinnius, Comm. ad. Inst. lib. H. t- 1 text. Do allnvione ; Hemeccitts, Ecxlt. Inr. 
§368. ^ i 

» SttjJTn, 100. , , 4 

* Grotitw, dn lur. Bell, nt P»c. lit. ii. M2: J. foet, Comm, ad Pand. Hb rit. t. 

1. 1 16. 

I Dig. xliii. 12. 1. 6, 
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tb«a?elore in them j&s Yigibt of aU^ion ia not reodgnized.**^ ITtunindT 
s&tes that tfae^xpreBsi^ ‘ kvor ’ (flamen) is used in tKe passage v^inag 
to alldTio which I last cited fnoin the* Institutes^ “ to dcatradistingnish it 
from'la]siMnHi(!*pools, with regard to which the right of allnvion is not 
iT recognized; for risers alone hare natural flow and motion, in conse* 
quence of which they frequently change their banks and limits ; so that 
they and*tbey alone admiit of alluv^.”* 

IL Avulsio. — ^With ifegard to Avulsid, or Appqlsio, which is the 
second mode of accession; eiready mentioned, Justinian in his Institutes 
thus states the law : — ^ 

“ If, however, the violence of the stream sweeps away a parcel of 
yonr land and carries it down to the land of your neighbour, it clearly 
remains yours; though, of course, if, in process of ttme, it becon>es 
firmly attached to your neighbour’s land, and the trees which it carried 
with it strike root in the latter, they are deemed from that tifiae to .have 
become part and parcel thereof/’* 

This passage too has been taken from Gains.* J. Vo^t in his com- 
mentary on the Pandects, describes this kind of accession as ‘incre- 
mentum patens et conspicuum.’* . , 

' This mode ^f accession difEers not a little from the foregoing, i. c., 
alluvion, because in the case ff avulsion, our fight to the parcel of laud 
detached from the land of another person by the violence of a river and 
added to our land does not accrue, as it does in the case of laud imper- 


^ Lacas et stag&a licet interdam cresoant, interdum exarescant, snos tamon iermiuoB 
retinent ideoqae in his ins alluviouis non adgnosoitare Dig. xli. 1 12 pr. Cf, Dig. xxxix, 3. 24. 
3, Lacas cum aui cresceront aut decresccront, naniquam neque acceaaionein nequo deces* 
sionem in eos vicinia faeero licet *). 

S Ad differentiam lacuum et atagnornm, in quibne ins allnvionis'non agnosoitar. Ktenim 
ut sda flumina flaxam et motum nataralom habeiit, quo fit, ut ripas gaas et terminoa saepo 
mutoni ; ita et sola allariouom eidmittaat. Vinuias, Comm, ad Inst. lib. t. 1. text. Do 
allurione. 

^ 2 Moyle, Imp. Just. Inst., 39*40. Qaodsi vis fiumiuia partem aliquam ex tuo praedio 
detraxerit et vicini praedio appulorit, ^alam est oam tuam permanere. piano si longiore tem* 
pore filado vicini baeserit arboreafiuo, quas secam iraxeiit, in oum fandum radioes egerint, ox 
eo tempore vidontur vicini fimtib adquisita© esse. Inst. ii. 1. 21. 

Avul^on is a iihcaomenon of rare occurrence. It is related, however, that such violent 
mountain torjonts, as the Kile and the rivers of Korth Italy, especially the Po, sometimes 
produce such a change. Roby, Introd. to the St||^ of Justinian’s Digest, 72, s. v. allnvioniB. 

Dig. xli. 1. 7. 2 ; xii. 1. 4. 2, (Ulpiau). C/.«Gaiu8, Tnst. ii. 71. 

> Voet, Comm, ad I*ana. lib. xU. 1. 1. § 16. 
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bj^ Mltivioa, tbe mdSteat sa«ti adCbewBce takes ^laee, b^t 
only aftt» it bas coalesced with, tod become firn^ iiTette3*to, otir land 5 
for until such oocdescent^ takes place, the portion detach^ reta&S its 
original form and entity, and therefore the' ii|^t to thacplHIR^ land 
continues in him to trhom it formerly belonged* As Vinnius expresses it, ^ 


*tbe river is only a partial and remote cause of this mode of a^uisition, 
the proximate and most potent causes coalescenee/^ 

Vinnius thinks that it is not essential to ’this mode of acquisition 
that the parcel detached lAould have brought trw t^^ it, and that they 


should strike root in |he land to "which it is carried j'fdr the right in such 
a case, according to hifr, accrues from the mere IFaet of coalescence, and 
the circumstance that trees have struck root in the land to which the 


pertion so carried a*dheres, in the particular case where such detached 
parcel may have carried trees with it, merely furnishes the most conclusive 
proo& of such coaleBoence.** 

III. Insula ltatft<^As regards Insula nata, the third species of 
accession, 'th^law is thus stated by Justinian : — 

(a) As to an island rising in the sea, insula in mari nata, it is said 
that :r- > 

“ When an island rises in the sea, though this rifely happens, it 
belongs to the first occupanit, for until occu^ed, it is held to belong to no 
one.”® 


{by With regard ts an island arising in a river, insula in flumine 
nata, the law is tfius enunciated : — 

“ If, however, (as often occurs) an island rises in a river, and it lies 
in the middle of the stream, itAelongs in common to the landowners on 
either bank, in proportion to the extent of their lands .as measured along 
the hank ; but if it lies nearer to one bank than to the jother, it belong 


1 Haec a saperiore tlla multam differt. Nam si pars torrae Integra a Ticino a^K> vi 
flaminis avnlsa sit, et nostro praedio adieota ; oa non statim nobis aeqoiritnr, ut aqnirontnr, 
quae ^ateutor flamen adicit per alluvionom, sod quamdiu nondum coaluitj unitateui cum 
terra irioa fecit, manot cios, cuius auto fuit : quia ma^et oadem species seu idem individuum, 
ut loquuutur, aut ut olarius loquor ot nostro more, quia cun? nondum ooaluit, partem ^jpraedii 
mei non facit, ut ei cedore deboat. Ubi vero coaluifc, et tamtyiam trabali olavo a^o me|^ afibca 
esfc ; iaxnut pars fundo meo oedat neoesso ost, et mihi iure acoessionis aoquiritur. Suius Jiji* 
tur acquisitionis flumen ex pafto tan turn causa cat, et remotior : pratdxua ©t potissima ooalitio. 
Vinnius, Comm, ad In^. lib. ii. 1. 1. Aext. De vi fluminis. • 

* Vinnius, Comm, ad Inst, lib ii. 1. 1. teft. D© vi fluminis. 

2 Moyle, Imp. Just. Inst. 40. Insula, quae in mari nata est, quod raro aooidity ocou- 
pantis ftt : nnlliuB enim ease oreditur. Inst, ii 1 • 22. ; Viunj^us. C0mm» ad Inst. lib. ii . 
t* 1. text, D© Insula ; Hejneocius, Reoit. lur. § 357. 
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to ^ Imdowo^ m %aak oul]^ If a river divides into twpr* chan</^ 

nSls, and by t>aitinj|f4giw> these ehanneis transform a &an’s land into an 
island the ownership of that land is in no way altered)”^ « 
ThigqpMll|e also has been taken from Gaiua’^ 

* Modes in which islands may be formed-— There are three modes,” 
sa.ys Pomponius, “ in ivliicli an island is formed in a river : — 

When the river flows r^nd land which need not to be part of 
its bed ; • • 

Secowdf — When it lew^es dry a place which nsed to be a part of^ its 
bed and begins to flow on aitber side of it ; 

2%iVd,— When by the gradual deposit it has made, a spot emerges 
above its bed, and has increased it by alluvion. 

In the last two modes, an island is formed 'which becomes the 
private property of him, who at the time of its first appearance was 
owner of the nearest land : for the nature of a river is such that^hen 
its course is changed, it changes also the character of its bed. Nor does • 
it matter whether our enquiry is about a mere change of sbil of the 
bed, or about something deposited on that soil and ground ; for both are 
of the same kind. But in the mode first mentioned the character flf the 

* ownership is not ^hanged.”* , 

“ Let us consider,” says l^ulus, “ whether this is not incorrect with re- 
gard to an island which does not adhere to the bed itself of the stream, 
but by rushes or some other light material is suaported in the stream, so 
that it does not touch its bottom, and is moveable ; for" such a» island 
is almost public and part of the river itself.'* 


A At in flumine nata, quod froquenier aocidit, »i tiuiduin mediauj partoin flumiuiB toneat/ 
communia eat eorum, .qui ab ufcraque parte damiinS prope ripam praodia ponsident, pro modo 
latitndinis cuiosque fundi, quae latitudo propo ripam «it. quodsi adteri parti proximior ait, 
comm est tantum, quia ab ea parto prope ripam praodia po8&iden|. quodsi aliqua parte 
divismn flunien, deinde infra nnitum agrum alicuiuB in formaii iuHulae redegerifc, eiusdem per- 
mauetis ager, cuius et fuerat. Inat ii. 1. 22. Cf. Gaiae, Inst. ii. 72 

* See excerpt from Gaiuu, Dig. xli. 1. 7. 3. 

S Tribus modia insula in flnjnine uno, cum jjgrum, qiii alvei uou fuit, amuis oircumfluit, 
oiterofoum locum, qui alvei esset, sicoum relinquit et oircaniflaere coepit, tertio, cum paulatim 
oolludido locum eminentem supra alveum fecit et eum alluoiido auxit. duobus posterioribuB 
media p:||rata insula fit eius, cuius ager proprior fuerjt, cum priiunm extitit : nam et natnra 
fiuminis baei^esti ut cursu suo mutato alvei causam mutet. uec quicquam intersit, ntrum de 
alvei dumtaxat solo mutato an do eo, quod sup^jtpsum sdlo et terras sit, qnaeratur, utrumqtie 
enixa wsdem generis eat. pritno autem illo mod# causa propriotatis non mutatur. Big. xli. 
b 80- 2. 

♦ Fanlus 1 videamus ii« hoc fuAsUm sit do ea Insula, quae non ipsi alvoo fluminis Coboetei 
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^ It Is th^fora cl^ £n}m the texts if the ielaud is a 
floating island, er if it is formed bpthe nvd* endrel^ ll^e laAd of a private 
individual, yitS' pro|iiHetorship is in no way altered. , In the latter oa&e^ it 
remains the property of the person whose land is thus tHSo^nz^i into 
an island ; in the former, it is considered as a part of the river itself 
and its proprietorship Ibes^fore remains in the public. 

Topics concenunff illliSBdstdi^^ by Timiiu.— With resp^ to an 
island formed in the, oid^ twd 'modes menlioited Pomponius in the 
tezt^ have just quoted, three question^ accorihng^to Vinnius, usually 
arise, ws . ; — ^ ’ 

1, By whom is it acquired P 

2, To what extent is it acquired, that is to say, what is the nature 
of the interest whtch*is acquired in it ? 

3, By what right or according to what legal principle is ownership 
acquired in it ? 

• (1) As regards the first* question, it is clear from the text of Justi- 

nian® that th€L island does not belong to the public but to the owners of 
lands on either oank opposite to such island. This is also the opinion 
of PoDHponius as I have just pointed out, as well as of Ulpian as appears 
from the following text : — ^ 

If an island rises in a public river, it is^sked, what shall become of 
it P It does not appear to belong to the public ; for it belongs to the first 
occupant, if the lands be Jimited lands, or to him whose bank it touches, 
or, if it lises in the middle of the river, to both the riparian proprietors/^* 

This position is further confirmed by the reasoning of Paulus and 
Proculus contained in the texts* to which I shall presently refer. 

It is also evident from this text of Ulpian that when an island rises 
in a riv^er flowing through ager limitatus or limited land, it belongs to the 
first occupant. ^ ^ ' 

• ..... 

»od virgalUa attt alia qualibet lovi materia ita snstuiotor in Suminc, ut solum eiue non tangai, 
atqne ipsa luovotur : haco enim propcmodam publica atquo ipsins fluminis esU insula. Dig. 


xll 1. 65. 2. 

* Tria fere sunt, quae de acquisitionc insulae in flumine uaBcentis quaeri poasunt ;^oui, 

quatenus, et quo iure, seu qua iuris ratioue aoquiratur. Viunii|s, Comm, sd Inst. lib. ii. ^ 1., 
text. De Insula. ^ 

* Suprut 123. ^ 

3 Si insula in publioi? tlumine fuori* nata inquo ea aliquid fiat, non videtur in piAlioo fieri, 
ilia enim insula aufc ocoupantis est, si limitati agn fuerunt, aut eius ouins ripam contingit, aut, 
si in medio alreo iiafca est, eorum est qui propo utrasque rlpas pOBsident. Dig, xliii, 12, 1, 6* 

* Dig* xli. 1. 29, 56 5 infra, 127, 128. , , 
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^ (2) The seecmd subdiMdies itself into two bmxkehet ^ 

(a) VSTfc^thet suoi^ raarian owners are ^title^ to tte bare ow»er^ 
ship^of the island or also t(^ery use of it o£^ which may ill capable P 
(?>f*"lfrtSther the isla^"" belongs to each of the adjacent riparian 
proprietors in severalty, or whether it belongt to all of them pro indiviso 
or in common 9 A ' 

As to (a), Vinnius comes to oonclusion that if an island rises in a 
public river, the proprietors of adjacent^ lands, when such lands admit 
of the right of allyvion,' are entitled not merely to the bare ownership 
but also to every use of it ; and that therefore th^ are entitled to sow 
com and plant trees in its soil and enjoy their fruits ; if they do any- 
thing on it (i. e., the island) or drive anything into it, that is not con-^ 
sidered as done in a public place or on the bank.® • * • * 

As to (6), Vinnius in his commentary observes that, if the island rises 
in the middle of the river, it belongs in common to those* who 4K)S8ess 
lands on either bank : if, however, it rises wholly on either side of the* 
middle line of the river, and lies in front of the land of ^single person, 
such land being nearer to it than any other, it belongs exclusively to the 
owner of that land ; but if it lies in front of the lands of several persons, 
it belongs in ccpnmon to those who possess the adjacent baaik, as far as 
such island extends. He #ien goes on to say that, by this community of 
interest it is not to be understood that it belongs to them pro indiviso, 
in which sense the expression is more aptly uaed ; but that it belongs to 
them in distinct .parcels according to the extent of frontage* of each 
riparian proprietor, so that each riparian proprietor^ shall have that parcel 
opposite to his frontage which is contrfined within lines drawn at right 
angles across thg island from the extremities of his frontage,* He then 
refers to the following text of Paulus in support ofc his position s-r 


I i. e. when the land is * nrcifimouB * and not limited. 


* Ad primam quod attincb, sic omnino habendum, insulam in flumino publico natatn, si 
vicina praedia alluvionis ius habent, non proprietate tan turn, verum uau etiam dotninis vicino- 
rum praediorum acquiri, ideoqu^ooa^oios semeiitora in ea facerc, arbores plantare, fructus 
ibi batos percipere posse : nec si quid aliud in ea faciaut, aut quid in earn immittant, id in 
puAioo aut in ripa fieri intellegi. Vinnius, Oomm. ad Inst lib. ii. t. 1, text. De Insula. 

siquidem in n>8dio fluminis alveo cnata sit, communis fit eornm, qtii prope utramque 
ripam po^pident : sin ois, aut ultra medium amnem, siquidem contra fruntem uniuB praedit, 
cai proprior est, tota oequiritur huius praedii^l^niino ; sin ita ut fronti plurium agrorum sit 
opposita, communis fit omnium, qui secundum earn ripam, in quantum insula porrigitur, 
habent, hoc § et d. 1 . 7. § 3. eod. Gommunem auteih fieri insulam efim dicimus, non iutelle* 
gimus, earn cummunem* fieri pro indiyiso uti Bolomus, ohm propri^ loquimur I, 6. d$ atip* ser. 
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Aj#» 1 ioinie&t of 9xajoip$ m 

island if^hioh ' has '^sen riverls no$ tlie 


i^ose who hare hfOds on one <^ -tbe Ibao) 
ares : for each c# them will lu^d of itfl 


mdipded comhibn property 
f l»it is theira in separate . 
severaltj so ish^^*l94ie8 in 


|.^tof his batdc, a llao it were, drajni across the island at 

right angles.”^ ■ .i, ; i ' 

"• It follows as a cor^Biiiy.fromi^ rule laid down hy Banins that, — 
’"’ If an island has formed and'^oome an aooes8i<fi|./to (a portion of) my 
land, ^ and I , sell the lower portion in front pf ,f^h J;he island does not 
lie, no part of that isl^d will belong to tdie pdrohaser, for the' same 
reason for which it would not have been bis originally, if be had been 
owner of that same portion at the time when the island rose.”* 

The rale as Ifcat’ed by Justinian in the text which I have already 
quoted,* viz . — “ but if' it” {i. e,, the island) “ lies nearer to one bank than to 
the other, it belongs to the landowners on that bank only,” is apparently 
■defective, inasmuch as the Island may rise in the middle of the river 
and may yet ^ nearer to one bank than to the other, in which case, of 
course, the island will belong to the landowners on both banks, and not 
merely Jto the landowners on the bank nearer to the island, the central 
line of the river being the dividing boundary betweeu|the portions of 
the island to which the owner's of lauds on tbf two banks will be respec* 
tively entitled.* 

Apportionment of a second island rising between the first and the 
opposite mainland. — If an island rises in a river so that ,it belongs wholly 
to the owner on one side of the bank and then another island rises between 
that island and the opposite bank, how is the ownership of this new island 


l. 6, § ult. de reb. eor. qui aub tut. sud rogionibas divisis pro fronfco, hoc est, latitadine quius- 
que fundi, quae propo ripaih sii ; ut fcautum quisquc in oa haboat oertis r«gionibus, quantum 


ante ouiusque oorum ripaw^sse linoa in directum per iusulani transducta apparebit. 
Ooinm, ad Inat. lilf ii. t. 1. text. De insula. 


Vmnjpig, 


1 Inter eos, qui Bocunduin unam ripam praedia babeiit, insula in flnmiue nat^ non pro indi- 
viso oommunia fit, sed rogionibns quoquo divisis • quantum enim ante ouiuaque eorum ripam 
eat, taiitum, veluti linoa in directum per insulttm transducta, , qTiisque eorum in ea babebit 
qertis regionibus. Dig. xli. 1. 29 ^ 

8 [Ergo] si insula nata adcreverit fundo meo et inferiorem partem fundi vendidero, ad (mins 
fronteto insula non respioit, nihil ex ea insula pertinebit ad emptor^itf eadem ex oad^a, qua 
neo ab initio quidem ejua fierit, si iam tunc, cum insula nasoerotur, eiusdem partts dominus 
fuisset. Dig, xH. X. 80 pr. . 

8 Supra^ 128. * ' 

♦ 1 Moyle, Imp. lust. Inst. 191, § 22 (note). 
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tn be determined? !l^nlwdec!areS^tbat it sbonld be determined bj aC 
imaginary line drawn tliroil||^ the middle tite channel between the old 
island Mdth||Opposite banl^LWd not by a Un^ drawn throng i the middle 
of th^®smnel as it stood beri^n the old banS:s before any island ro^e 
in the river.^ ^^For what d^ it matter/* says Paulas, “what the 
character of the land is hy reasoi^f proximity to which the question as 
to the ownership of the second isn^d is settled ?*’ 

Ownership of increments annexed to islands — An important^ rule 
with regard to the ownership of increments added to an island is the 
following laid down by Proculns : — ^ 

“ An island rose in a stream in front of my land, in such wise that its 
length did not extend beyond the limit of my land ; afterwards it gradu* 
ally increased and stretched in front of the lands of my upper and lower 
(riparian) neighbours : I ask whether the increment is mine <Sn account 
of its being an adjunct to what is mine, or whether it is his tcP whom 
it would have belonged, if originally when the island rose it had* 
been of that length. Proculus replied : if the law of albicvion applies to 
that river^ in which you have stated that an island rose in front of your 
land in such wise that it did not exceed the length (frontage) of ycHir land, 
and if the islan/. was originally nearer to your land than to that of the pro- 
prietor on the opposite sid(( of the river ; then the whole of it became 
yours, and that which was subsequently added to the island by alluvion is 
yours, even though the addition took place in such a manner that the island 
extended opposite «to the frontages of (your) upper and lower (riparian) 
neighbours, or that it (the island) approached nearer to the land of the 
proprietor across the river.**^ 


i Si insula in flnmine nata tna fnerit, deinde inter earn inlsulpm et contrar^am rjpatn alia 
insula nata fnerit, mensnra eo nomine erit instruenda a tna insula, non ab agro tun, proptor 
qXm ea insula tna facta fnerit : nam quid intorest, qualia apjer sit* cuius propter propinqui- 
tatem posterior insula cuius sit quaeratur? Dig. xli. 1. C5. 3, (Panlus). 

S i. e,, if «he river runs through agri arcifinii, and not through agri Umitati. * 

S Insula est enata in flumino cdijtra frontcm agri mei, ita ut nihil cxoederet longitude 
regpnem praedii raei : postea auota est paulatim et processit contra frontes et superioris 
viofii et mferioria : quaere, qu^d adcrevit utrum meum sit, quoniam meo adiunctnm est, an 
eius es^et, si initio ea nata eius longitudinis fuissot. Proculus respondit : du< 

men istnd^ in quo insulam contra frontem agri tui enatam esse aoripsisti ita, ut non excederet 
longitndmem agri tui, si alluvionis ins habet et insula initio propioi^fundo tuo fuit quam eius, 
qui trans flumen habebat, tota tna facta est, et quod postoa ei insulae alluvione acoessit, id 
tunm est, etiamsi ita acoesait, ut prooederet insula contra frontes vicinorum superioris atqne 
inferioria, veJ etiom ut psopior easet fundo eius, qui trans flurpen habet. Dig. xli. 1, 66 pr. 
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^ Ownership of an itijand not affe0i|d hj tMbain channel subsequent 
ly flowing between it and nearer bank.— jT further questibn discussed 
by Proculus regardpg th#OwnershiJ> of iskjHS is as follows; — I* also 
ask, if the island* has rijdh near^ to m;^||pk hJ^d afterwdiJfe^iiwwhole 
river forsaking the largef channel begins Jo flow between my land and the 
island, have you any doubt tS^ttbe isljpd sti^^lqqiteiues to be mine, and 


a portion of the soil of the bed reliAuisb^'^ >^e river is als5 mine ? 
I beg you, write to me what yiu thinK Prooulu^, replied : if the island 
was^originally nearer to ybUr land, ind t^o forsaking its larger 

channel, which lay between that island and the land of your neigh- 
bour on the opposite sfde of the river, began to flow between the island 
and your land, the island still remains yours. And the bed, which used 
to be between thaj island and your neighbour’s land, ought to be divided in 
the middle, so that the i)art nearer to your island is to be considered 
yours and tli/3 part nearer to the land of your (opposite) neighbour his. 

^ I understand that when tlie*bed of the river on either side of the islaud 
dried up, it ceased to be an island, but in order that the case may be 
more intelligiflie, they call the land an island which used to be an 


island.”^ ' 

f 

( 37 . vVith regard to the third question, namely, by what right or 
according to what priiiciple.of law, ownership of the isfiind is acquired, 
Vinnins holds that it is acquired by riglit of accession, and not by right 
of occupancy (occupatio). He observes: ‘‘I think there is no other 
ground for this acquisitidii than that the island is a part of the bed, 
and that the bed is considered as a part of thd adjoining land; 
as in the case, where tlie wlijle bed is discovered (by water), it is 
acquired by tbe adjoining landowners, so too when a portion of it 
is discovered, tliat is to say, when an island rises in it, it is also 
acquitted by them, clearly by right of accession. Thait the island is a 

I 

J Item quaeio, si, cum propior npao moao ouata esfc insula et postca toUim flamen fluero 
inter me ct insulam coepit relicto suo alveo, quo maior araiiis fiuerat, numquid dubitos, quin 
< 5 tiam mea maneat et luliilo minus eius soli, quod flumou reliquit, pars fiat mea ? rogo, 

quid sentiUB Bcribas miiii. Prooulus respoudit : si, cum ^ropioi>fundo tuo initio fuisset insula, 
flumen rclicfco alvoo maiore, qui inter cam insulam fuerai et euin fundum vicini, qni fraus 
fitimen erat, fiiiero coepit inter cam insulain ct fundum tuning iiilulo minus insula tua mffnet, 
et alveus, qui fuit inter earn insulam et fundum vicini, medius dividx debot, ita ut par^jjjj^ropior 
insulae tuao tua, pars autem propior agro vicini ciiis csso intellegatur* intellcgo, utfjt orira ex 
altera parte insulae alvous fiuminis cxaraerifc,*|psisso insulam osso, sod quo facilius res intello* 
gcrotur, agrum, qui insula fuerat, insulam appefilaut. Dig, sli. 1, 56, 1, 

17 
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part of the bed ift^vi^qS^tionablf . It may be objected howe’v^r thatf^ 
^hat we liatef said aa to tfc bed being a part of the adjoining land, 
is net quite consistent, sin^j^he bed is declared public by the same law 
accor dj^g i>< Ai f % liich the ri^f^self is public,* (Dig. xliii. 12, 1, 7); that, 
therefore, if should rather bj^^ld on the contrary, that the island, 
which is a part of the bed, owht also to be public. But it is clear 
that thfi bed is not public absolute’, but only so long as it is covered 
by the river; the public* make us^ of it* by means of the river, and 
when it is discovered by the river, it becomes the j)rivate property of’ the 
adjoining landowners. It makes no difference, — as Pomponius, anticipat- 
ing that such an objection might be raised, replied^ — whether our enquiry 
is about a change of the soil of the bed, or about something deposited 
over that soil and ground, that is, whether our enquiry i^plates to a change 
of the whole bed and desertion by the river, or to an island risipg in it, 
for it is enough (for our purpose) that the portion of the bed in which 
the island rose is no longer covered by the river. Noi» indeed does the fact , 
that the river flows between prevent the island from being united with and 
annexed to the adjoining lands on the bank by means of th^ed, any more 
than the public road, which lies between the bed and the adjacent lands, 
prevents the bed, when dry, from being acquired by those wlio 1)088688 
property alongHhe road, (Dig.xli. 1.38). Eor, as the public road is con- 
sidered a part of the adjoining land (Dig. xli. 1. 38, in fin.), so also is the 
intervening bed subjacent to the river. ^ 


1 Kgo non aliain hnnia acquiHitiunis rafcionom esso arbitror, (junm qnod iusnla alvei pars 
Bit, alveus pars cenaeatai* vicinoiuiu praediorani ; ao proiudo at alvtnis totns nuiiatas vioiiius 
acquiritnr, ita et parleni eius nudatam, id pat,insiila<r'i in eo natam ilndein acjquiri, iure scilicet 
aocessionifl. Et insulam quiJenj i)artom alvei ohhv coiietat. At absouum vidori potest, quod 
alveum partem esse dicimus vicinorura praedioruiu, cum alveus pubhcus sit oodcm iare, quo 
ipsum flumon, L 1.^ § sunllc 7. dejlum. § sc'/. luf. hoc tit. ut contra potius dicondum videatur, 
in|mlain quoque, quae alvei pars est, publicum fieri oportore. Sod scjonduni est, alveum non 
sii^diciter publicum csso, sod quatonus a fi amino tonetur, ooque por flumeiC populus utitur, 
nndatum fiuraino privatum fieri viciitorum : nihil autom interesso, ui Pomponious hnic objoc- 
tioiii occur ensures pondet, utrum de alvei solo mutato, an de eo, quod suporfusuTn solo el terrao 
sit, quaerator, hoc est, utrum quaoraikir do toto ujveo mutato ot a flumiue roUcto, an do insula 
in ilveio nata; quippc sufficero, oa parte, qua insula cxtitit, alveum a flurame non tenori, d. 1. 
erij^ZO § 1 el 2. Neque vero thimon iuterfluens impodit, quominus insula vioiuis ripae agria 
per jtiiigatur atqjje accedat, non ningis quarn via publica inter alveum et vicina prao- 

dia iuterje|jta impodit, (piominus alveus eiocatus acquiratur his, qui secundum earn viam 
possidout, L Aitiua 3S. cod. Etoiiim ut via publi^ pars ^raedii viciiii oxistunatur,(t, ], Attim 38. 
%7i fin. ita ot alveus intoruiodiuB flumiui subjocias. Vinnius, Comm, ad lust, lib, ii. t. 1 . text. 
Do Insula. 



m 

^ 0]!t>tiQ8’ theory as to ownerslup iidaii^JbnBe^ in a pablic rirer.— 

With regard 'to the ownership •of islands Morme<| in a* public rivef, 
Grotius and PufiEeri^orf maintain that if aMpand rises in a river which, 
when the body of *the pegi^e took possesajPr of the whole of a 

country, was not included in the landjJIKtt were parcelled out among ^ 
private individuals, it should, belong tofce public in the same manner in 
which an island, formed in a river jjelonging to a private person, or 
the channel of such a river when it ioeft dry, 'belongs to him.^ ♦ 

^But, then, if an island formed in'ii|£4>ublic river belongs to the public, 
and the alluvion annexed to the banks, to private individuals, the question 
arises who should be deemed owner of that narrow elevated space of 
ground (vadum) between the island and the adjacent bank, which has 
not attained suffi^ent height so as to emerge above the surface of the 
water? ^Grotius thinks that if the passage over such space generally be 
by boat, it siiould be considered as part of the island.® 

iV. — Alveus relictus. — .Tlie fourth mode of acquisition by right of 
accession takes place when the river abandons its bed and begins to 
flow througli Ihiother channel. 

With regard to this, Justinian declares the law thua : — 

^^Tlut’if a river entindy leaves its old bed, and begins to run in a 

new one, the old bed belongs to the landowners on either side of it in 

. f 

proportion to the extent of each owner’s lands as measured along the 
bank, while the new one acquires the same legal character as the river 
itself, and becomes pubiftj. But if after a while the river returns to its 
old bed, the new bed again becomes the property of those who possess 
the land along its banks, 


1 GruLius, do lur. Boll, ec Pao hb ii. c. 8, § 9 (1). PntroiKloi*f, do lur. Nat. ct Geui iib. 
iv c. 7..§ 12 , 

2 Grotius, do Jar. Bell, ot J’ac. hb. ii. c. 8 § H. Grotius mentions that with regJird to 

this, Uujro aro ^ilittorout* cusiotuh in G>o difforont provmcos of Holland; in GeldorlaiidJIf a 
loaded cart can pass over tbo submerged space' between the bank and the island it belongs to 
the o^nor of the adjacent estate, provided ho takes possoasion of it ; and in fclie district of 
Patte it belongs to the adjacent owner if a man on footman witji his sword’s point touch such 
submerged space. ^ 

2 Moyle, Imp. lust. Inst. 40, Qnodsi naturali alveo in ^iniversum derolicto alia 
fluoro coeporit, prior quideui alveus eoruin cst, qui pro])o ripani ems praedia poss^ont, pro 
modo scilicet latitudinis cuiusquo agri, quae latitudo propo ripuni ait, novas autom a^us eins 
inrie osso incipit, ouiris et ipsuin flmnen, id cst publicus. quodsi post aliquod tenUnis ad pric- 
rem alveum roversum fuerit flutrien, rursns u^us alveus eoruin esso incipit, qui prop© ripstin 
eius praedia possidcut. Inst. ii. 1. 23. 



Att,! 


AjrO DII.tlVION ; tlOUAK IiAW. 


This also is taken fw^Gsdus w'th verbal alterations, %nt 

portion of* *the text of has been left ou^;by J tfstinian, it may be 


worth while to refer to it nc 


iit 


It runs thus "r 


yri.on, however, the has occupi#,the whole of a man’s land, 

"though the river shall have r^),rtt©d to it«i fbriner bed, yet he to whom 
the land belonged cannot in striciUess of law, have any right to that 
(deserted) bed, because tiie land wi 'ch was (before) his, has ceased to be 
bis, through its having lost its proper form, and also because not having 
any neighbouring land, he cannot take any portion of that bed by reddon 
of vicinage, but it is scarcely possible that (in equity) this rule should pre- 
vail. * sed vix est, ut id optineat.’ 

Viiinius, after citing the text of Pomponius* to which I referred in my 
last lecture, and after discussing several grounds of «ob|ection, comes to 
the conclusion that the reason upon which this right is founded is Jihat, the 
bed of a river is part of the adjacent land, just as if it had on ^some 
former occasion been detached from the latter, though* subject to the use . 
of the public, and that therefore when the river dries up it is restored to 
the adjacent landowner. 

Vinnius states his conclusion thus; ‘‘Besides, to exphaiii to you* 
briefly the principle upon which this right, and this acquisition is Ibased, 
(and) which I lidve to some ^xtent already pointed out, the bed of a river, 
beyond the use of the public, was considered by the ancients as a part 
of the adjacent lands, as though it had been at some former time detached 
from the latter; the argument being, which seems reasonable, that 
such island springing up in a river as coheres co the bed, belongs to 
the adjacent landowners : which {argui;nent) would not hold, unless 
the bed to which the island adhered wore considered a pari of the ad- 
jacent lands ; for the bed takes priority over the island, which follows 
the character of^ the bed as its part/^^ 

Cuius tamen totum afjrum novus alveus ocoupaverit, lieot ad jirioroxn litlvoTJm roversum 
fnerit llurneri, non tarnon is, cuius is ager fuerit, stricla ratioiic* quicquaiu in eo alveodiabere 
potosl, quia ei. fllo ager qui fuorai dcsiit esso auiissa propria forma, et, quia vicinuiu praedimn 
null am liabei, iiuu potest rationo vicimCatis uUam partofti in eo alveo habere : sed vix est, ut id 
optu»ij.ut. Dig. xli. 3.7. 5. Vinnius thus explains the moaning of the latter portion of the 
abovv*^ p.ussage: Postulat hoc 'tricta ratio; sod aoquitas saepo aliud suggorit. Comm, ad 
Inst, hljy' fli. t. 1. text. De, Alveo. 2 Dig. xli. 1. 30. 1 ; »nprat 10. 

« Atque ut hic quoque paticis rationcm hnius iuris et acquisitionis tibi expliccin, dixi paalo 
ante, alveum tluminis extra usum publicum veteritus existimatum fiiisso partem prao- 
di,)ram vicinorum, quasi oliin iis dotracium; argameuto esse, quod placet, insulam mauento 
adhao alvoo in flu mi no natain vicinorum esflo : quod profooto non fierci, nisi alveus, oxd 





01VKBUSH1P OP ABiL|ft>^0|rg» T|| 

lofifirmed by Pomponiu^ 


Tlffe position laid down by a&o 

who says as folloi?v% : — • 

^‘The recessioa ^stores thatffind which the violence* of a 

river has wholly us. iynerefore, if a field, v»Siteh lies 

between a public road and iS;;^yer has b^R overflowed by an inundation 
(inundatio), whether it bis been ov^owed gradually or not gradually, 
if it has been restored by the river Jreoeding with the same ‘violence 
(with which it came), it belongs to its f<STOer (twner ; for rivers dischargb 
the^urictioiis of censitores^ so as to convert private property into public, 
and public into private : therefore, in the same way, as this land, when 
it became the bed of a river, would become public, so now it ought to be 
the private property of him, whose it was originally."^ ^ 

^ To the same effect is the law laid down by TJlpian : — 

Sipiilarly, if the river forsakes its own bed and begins to flow 
through another (channel), anything done in the old bed does not fall 
within the scope of this Interdict ; in fact it shall not then have been 
done in a public river at all, because it (the old bed) is the property of 
both the ad, lining neighbours, or, if the land be limited land (ager 
limifcatus), may become the property of the first occupant ; it certainly 
ceases* to be public. And that channel which the river made for itself, • 
if it was private, nevertheless becomes public: because it is impossible 
that the bed of a public river should not be public.’’^ 

With reference to the passage, namely, ‘ sed vix est, ut id optineat,’ 

— that is, (equity) woulcfhardly allow this (strictness) always to prevail, — 
which occurs at the end of the text of Gains I quoted a few moments 
ago, Viiinius in liis (?oimueiitarj\thus observes : — 

^^Tlie principle of equity and justice again and again suggests that 


insula ooliacrofc, ot ipse vicinoruni pracdiorum pars intcllii^crotur : nam prior osfc alvei ratio 
qnam hisnlao, qnae conditioiicm alvoi iit pars ciue soquitar. Viniiius, Comm, ad Inst. lib. ii. 
t. 1. text. l)e AJ^oo- ^ 

i Alhivio agrum rostituit eum, qnem impetus flunjinis totum abstnlit, itaqne si agor, qui 
inter <riam pnblicam ct ilnmen fuit, inuudationo fluminis occupatus essct, siv® panlatim ocou- 
patus est sivo non paulatim, sod eodem impotn rccq.isu flnminis restitutes, ad pristintiui 
dominnm pertinet : flumina cnim censitorum vice funguntfir, ut ex privato in publioun|addi- 
caiit et ex piblico in privatnm : itaque sicnti hio fnndiia, cu^ alvons flaminis faotus ^sset, 
fuiesot publioug, ita nunc privatus eius esso debot, cuius antea fuit. xli. 1. 30, ^ 

^ Simili modo et si flumoii alvenm snum reliqnit et alia fluero ooeperit, quidqnid^n voteri 
alveo faotnm ost, ad hoe intordictum 3 ion pertinet : non enim in fluuiino publico i^actmn erifc, 
quod est utriusque viciui aut, ai limitatua est ager, occupantia alveus fiet : oerte desinit osao 
publicus. ille otiara alveus, quern aibi flumen fecit, otsi |lrivatu8 ante fnit, inoipit tamen ease 
publious, quia impossibil© ost, ut alveus fluminis publici non fit pubjicus. Dig. xliii, 12. 1. 7. 



ALLtnrii^ AND J>iT,&V10N: KO»rA#r tAW. 

the bed should rather tirtored t^its &imer dwner than that it^^should^ 
be adjiidged^tt) the posses^s of adjacent laitd^. With regard to this, it 
is not easy to define the (rajiL'^ositively, but eaclfi^^ casifj ought to be de- 
termiir"^ according to its fl^^iroumstanofi^s*® .S^pose the river leaving 
<"^its natural bed occupies tl^e any pwon (whether gradually or not 

gradually, makes no difference))yas if with the object apparently of 
acquiring in it a new bed j notl Uottg while after, it suddenly returns 
its old place with the same violence* with which it had quitted 
it ; it is most equitable that On this retrocession of the river the fand 
should be restored to its former owner, though the violence of the river 
should have deprived it of its form ; Dig. xli. 1. 7. 5 . in fin ; xli. 1. 30. 3 ; 
vii, 4. 23), inasmuch as this kind of occupation does not differ very much 
from inundation. But if the river quits (the new l^d), not with the 
same violence with wliich it came, but by means of slow and gradual 
retrocession comes back to its former place by the process, of alluvion, 
then that portion of the bed which it gradually leaves dry behind itself, , 
ought not, it seems, to be restored to its former owner, but ought to be 
considered as an accession by alluvion to the possessors ot the adjacent 
lands; (Dig, xli. 1. 38 ; Cod. vii. 41. 1), It was for this very reason, I 
‘ think, that Pomponius advisedly used the words ^ with the same violence,^ 
(eodem impetu)^in Dig. xli.^1. 30. 3.”^ 

In support of this opinion, he refers to a law in the Codc^ and 


1 Saopo enim aequi et boni ratio isnaclct, iit priori ]>otiua clomiuo alveus rostituatur, quara 
adiudiootur viciDis possossoribns. Do quo baud facile quid certi (oifiiiiri potest, sed ex circnui- 
«tantiis judicaudum est. Fiuge, tinmen reiielo iiaturali alvoo agrnni alicuias occnpnRso (sire 
paulatim, eive non paulatim, nihil interest) lia ut^novum hie sibi^lveura quaesisse videatur; 
doindo noc ita multo post tempore in veterem locmiri cubito at(|ue eodom impotu, quo per- 
ruperat, bo ivcepisso ; aeqiiissmium est, agrum rocessu fluminis rOBtitutum ad pristinam 
dominum reverti, licoi formam agri impetus tluniiniB abstulerit, <1. 1. 7. § quod hi 5. iu jbi. d. I, 
ergo 3U. § Ci. hoc t^l. ai a<jer 2 . qmhub mod. vsiifruct. am. quia huinsmodi occupatio non loiige 
abJ^t ab iuundatione. At ai flamen non eodem irnpetu, quo veml* disoe<^t, sed lento et 
luinutatim. rooedondo, alluvion o in ])riBtinum locum redeat, tjpatium illud alvei, quod sicenm 
post se seiisim reliquit, aon vidotar priori domino restituendum, sed alluvione aocrcHCcr® proxi- 
inorum praediorum possessoribus, l<<g. Aitiim, 38. hoc. tii iixG.l.X, C. de aliuv. Atque ob 
hano|pau&am arbitror rornponiura* in d I enjo 30. § 3. ct d. L .si ager 23. coimulto expressisse 
baoc^ verba, eodem impviu,. Vjnniue, Comm, ad lust. lib. ii. t. 1 text. Do Alvoo, Sed qnem- 
admodiTq^ si eodem irapefcri disoeseorit aqua, quo veuit, rostitnatur projirietue, ita et nsum 
fiuctuu^'esiitueuduni dicendurn eat. Dig vii. 4. 23, (Pomponiua). 

^ Kt cum fluvius prior© alveo derelicto, alinm sibt. facit : ager,* queiu circumit, prioris 
doinirii manet. quod si paulatim itaferat, at al^ri parti applioot ; id alluvionis iurc ei quaeri- 
iur, ouius fuudo accretioit. Cod. vii . ^1, 1. 



ovmmmtv os* A|B|tiiBoisrED bi^|-bbds. 

%o the iollowing case consideiretd ^btub to be fouad in the 

Digest : — . * ' . < * 

*^Attius had f, fiieid adjoioiag a publupx)ad; beyond the road •there 
was a river and lafxd hSh^ to Lucius jjpos : the river movijij||On by 
slow degrees first of all w|^ed land which lay bd^Nn 

tween the road and the river and then mrriei atWay the road. Afterwards 
it gradually receded, and came back ^Ets former place by (the process of) 
alluvion. It was held that when thexiver carried away the field and the 
puWic road, that held became his who had' lau^ on the opposite side of 
the river : afterwards when (the river) by slow degrees went back again, 
it took away the land from him to whom it had been assigned, and gave 
it to the owner of the land across the road, because bis land was nearest 
to the river ; tha^ pi;operty, however, which had been public could not be 
acquired by any one ; but still the road, it is said, in no way prevented 
the land casj: by alluvion on the other side of the road becoming the pro- 
perty* of Attius; because the road itself would be a part of the land (of 
Attius)/’^ 

ThereforS^ the general rule, which may be gathered from this 
discussion by Vinnius, is shortly this that, when the river leaving its 
naturjfl bell occupies the land of any person, and afterwards suddenly • 
and violently, and not by tbc process of slow and g^'adual alluvion, 
reverts to its old bed, then the land in which \he river had made its second 
bed ought to remain the property of its former owner. 

J. Voet, however, itt his commentary on the Digest, expresses a view 


1 Attms finuJum liabeljiit sc'cniidum vium publicam : ultra viani flamon orat et agcr Lncii 
Titii ; flm't llmnen piiulatim, primiim oTiiftiuiii agruin, qni inter viam ot llnmeu esset, ambedit 
o*t riain susLulit, postoa nirsus miimtaliui rocossit et alluvioiio in antirpium locum rediit. res- 
pond it, cum flumeu agrum ot viaiu publicam Mistulissot, ouiu agrum eius t'ftotum case, qui 
trails lluinou l!undinn iiabuiaset : postea cum paulatim retro rodissot, ademisBO oi, cuius faotus 
oaset, ct addidisso oi, i^ius trana viam essot, quouiam oius fundus proximus flumiui esse^ id 
autom, quod publicum faiaset, uemini acoesbisset. noc tamen impedimouto viam esso aitJm^O 
minus agor, qui trana viam alluviono rclictus eat, Attii fieret : nara ipsa quoquo via fuudi esset. 
Dig. xlb 1. 38. 

The relative positions of the fields, the public road«iud the river respectively seem to be 


as follows : 

FiM of Atiius' 

Public Road.. 

Field of an anoni/mous person 


Field of Lucius TiUus • 

ride PoLliior, Pandectao, lib. xli. t. 1. § 28 (notis). 


f 



Athuy^ AND mwvioN: romah law. ^ 

of the law regar^Oig ^hllmwiiershi^ of abandoDj^ beds differeiit {ron£^ 
ttiat entertained by VinniuM He t£inb^ that Justinian advisedly reject- 
ed tho qualification which (^us had engrafted upon the general rule, and 
holds the rule as laid doljj^by Juetinian, ft^mely, that in all cases 
where the riVer deserting its bed either reverts to its originai bed 

or makes a third bed for itself, tl^ second be"d should be divided among 
the adjacent landowners in proji^tion' to their respective riparian in- 
terests, is far more equitable than xHe one ^suggested by Gains, namely, 
that in some cases the second bed should be restored to its preMBPns 


Inundatio^ — As regards Inundatio, or flood, t%e Roman lawyers are 
unanimous in declaring that it produces no jural change whatever. 
Justinian using the words of Gaius^ says : — ^ ^ 

^‘It is otherwise if oriels land is wholly inundated, for an inundation 
does not permanently alter the nature of tbe land, and consequently if 
the water goes back, the soil clearly belongs to its previous owner/^'^ 

What inundatio signifies, is thus explained by Virmius in his com- 
mentary on the Institutes : — ‘‘ It is properly speaking an iiiU.\idation, whcu 
a river augmented by showers or by the melting of snow or by any other 
cause, outspreads its waters over the adjacent fields in sudli manner 
that it does not Change its banks or its bed (Dig. xliii. 12. J. 5), When 
this happens, Jubtiuiaii following Gains (Dig. xli. 1. 7. 0) declares, that the 
proprietorship of the land is not lost : and that, consequently, when the 
water subsides, the land, which was thus covered, is not added to the lands 
of the adjoining owners, but continues to be his whose it was befoi'e the in- 
undation. And then he adds this reason^ (namely), that inundation does 
not permanently alter the character (species) of tlieland, implying thereby 
that in thh case of inundation, the land does not lose its proper form as 
it does when the river changes its bed; because the ’bed is supposed to bo 
fo^ed by the river flowing over the land for a considerable time, and slowly 
excavating it, whereby its surface stratum disappears ; whereas by inun- 


1 J, Voet, Comm, ad Fan<l^ lib. t. 1. § 18.^ 
i Dig. xli. 1. 7. 6. 

g 2 Moylo, Imp. Just. Inst.ciO, Alia sane causa est, si cuius totus ager inundatus faorit. 
uequo {fc\im inundatio speoiem fundi commutat et ob id, si recossorit aqua, palaru out euni 
fuudum manorc, cuiUB ct fuit. insi. ii. 1, 24. 

^ Inundatio proprio osfc, cam dumou imbribus, vel mvibus, vcl qut alia ratione auctum ia 
vicinos campus ila so cffundit, at noc ripas alvc^m suum mutoL, I, 1. § ripa 5 dt^ jCum, Viunius, 
Comm, ad lust. lib. ii. t. 1. loxt. De Inundatioue. 






inYaded an^ 
[4 that l^*iAich viol^ce 
or excavated, or that^hey 
afJ'^t the hi^hei^irta 

+ja nf f.liA infflriAi* Af 


icm the lands are all at oaee wjl|K « sndj 
are cdmply covered by watffl; it cannot 
they, (^. e., the lands) are conhniaotedr 
are deprived of their ^per form. Altl^pu, 

the ground are washed down^ yet the sopr parts of the interior of the 
Aground (i. e., the substratum) remaap intact ; and though there be a 
ch&nge in any of its quaU1aes,.yet Vmm is - no more change in its sub* 
- 'Stance than there i», when a pbrtion ox a field fs encroached on by a lalce, 
in T^ich case it is certain that the rights are not at alj^ altered.”^ 

Grrotius is of option that the distincticm thus drawn by Boman 
lawyers between an inundation retiring all of a sudden and an inundation 
receding slowly and gradually,— preserving the right of the previous 
owper to the overftoWod land in the one case and assigning the abandoned 
bed to the adjac^^ landowners in the other, — may well be introduced 
by positive iaw as tending to make people more careful in securing their 
‘banks, but it does not at all follow from natural law® or natural reason ; 
and he holds^at in both cases the right of the previous owner ought to 
subsist,* though in some cases a presumption of abandonment of such 
land by him may arise if the inundation is excessive and continues for 
a long length of time and no indications of his intentici|t to retain his 
property therein are apparent. But such presumption being naturally 
variable and uncertain, the positive laws of some countries have, he states, 
fixed definite periods aftejf the lapse of which the owner’s right to the 
submerged land is lost, unless he preserves his ti% to it by the exer* 
cise of some acts of ownership, e. g., by fishing, — a proviso which the 
Itoman lawyers, however, rejected. 

* 

I Hoc oura fit, ait Jastinianus post Gaium, 1. 7. § aliud sane 6. hoc tit. fundi proprietatbrn 
non amifti : et ideo recedon!e aqua, fnndum, qui occupatua fuorat, non «dioi vioinis poeees*^ 
Boribua, sed eius manor<i|p cuius auto iiiundationom fucrat. Et addit hanc rationem, |^ia 
inundatio fundi i^)ecioin non cominntat, quasi dicat, non ut alvoo facto propriam formam i^r 
amittit, ita et inundatione ; quippe alvoum fieri diuturno lapsu fluminia et .lenta exoavatione 
agri, nt iam plana eius facies amplius non apparent : inundatione autem uno subitaneo impatn 
praedia invadi, atque aqua cooperiri dumtaxaA, non oomAinui, dlssolvi ant exoavari, ant form- 
am amisiBBo dioi posaunt, d. 1. 1. §, aliter 9 deflum, Atque ut mazim^ Bumma para a^fri in 
orenam dissolvatur, manet tamen solida pars fundi interior ; et* nt de qnalitate aliqaid mttet, 
Babfltantiam non rautat non magis quam pars agri, quao a lacn hanritur, cuius ina ndjPmntaH 

oertnm oat Viijpius, Gomm. ad Inst. lib. ii. 1. 1. text. Be Inundatione. ^ I, Voet 

Comm, ad Pand. lib. xli. 1. 1. § 19. V 

8 Grotius, de lur. Bell, et Pac, lib. ii. c. 8. | 8 
» Ibid., § 10. 
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Owners of 
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mittviOK : w,w»> ' 

este Uoid wlrom/ sUaHoaS '-^ 

dge-creditor a&d.« hypothecary-esreditenr, that 
ped an interen in laigd under a pledge 
^a) were entitfed to hipiire the same interest 


extended over incremenm .'!^^^ hy ^urion subsequent to the 

pledge or the hypothec.^ Aco^inil to’tJlpian, jt.usafractuary (fruotuarius) 
also hsH a right to sS^ssibns ilu alluvion to land over which he had a 
right of usufruct (usufradtUs), but he had no right to islands which 
might rise in front^of suoh land.* . ^ 

Alluvions liable to additional tax.-— In the time of the Emperors, 
lands gained by alluvion were subjected to the payment of an additional 
tribute or tax to the treasury, and lands lost by diluvion were exempted 
from such payment.® ,* • , 

Alluvion and diluvion under French law — Let us next proceed to 
see how the principles of law which we have just discussed, hav^ been 
developed and elaborated in the legal system of Ffance. In pursuing * 
this enquiry, it will be convenient to adhere to the original classification 
of the subject-matter, namely, (i) alluvion, (ii) avulsion^ (iii) islands, 
and (iv) abandoned beds of rivers. 

I. AUuvioji.— The Code Civil, article 556, thus defines .alluvion and 
declares to whom its ownership is to belong r — 

A deposit and increase of earth formed gradually and imper- 
ceptibly on soil bordering on a river or other stream, is denominated 
‘alluvion,’ and it is for the benefit of the riparian proprietor, whether 
in respect of a river or stream navigable, ‘ flottable,’ or not; on condition, 
in the first two cases of leaving a landing-place or towing-path confonn- 
ablji to regulations.* 

Under the old French law, alluvions formed op the banks of navi- 


V 1 Si nnda proprietas pignori data sit, nsus fractus, qui poatea adcrevJKt, pignori etit : 
eadera causa est allurioms. Dig. xiii. 7. 18. 1. (Paulas). Bi fundus hypothecae datus sit, 
deinde alluviofie major factus est, totua obligabitur. Dig. xx, 1. 16 pr. (Marcian). 

8 Huic vicinufl traotatue e«ifc>^qui ..olet in eo quod accesait tractari ; et placuit alluvionis 
quo^ue usam fructum ad fruotuarium pertinere. Bed si insula iuxta fuudum in flumine nata 
ait, ^tiB usum fructum ad fruotaariam non pertinere Pegasus soribit, licet proprietati aocedat : 
esse en(;^ veluti proprium fuudum, cuius uhus fructus ad te non pertineat. Dig. vii. 1, 9. 4 
(Ulpian);^i^ut the right to alluvion was denied by Paulus, who held it went to the do. 
minus. Paulus, Bent, iii, 6. 22. * 

^ Cod. vu. 41. 2, 3. 
i Oo4a Civil. § 666. 
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gaHe riVerB belonged to tbe kia^iiApdi^be 
no right to theia o^be»wi8e,t|>aA'Pbd^‘ grants 
Lands gained .4); allu^on tbe 
belong under the bode Oi^ to the aiateJpK 
character of alluvion or dereliction ajj^l, 
abandoned by the withdraw^ of the“wafe?^f 


ri||i»jEi']p^ietors ooald dain^ 
ntsjloip himA * * 

dereliction theleof, 
tb^Jdo not acqdlniilllg^ 
y,. ti%y have been completely 
tpof the sea.* 


The state may grant, subject to s fk as it may choose to 

impose, alluvions a^d derelicfeons of the sea private individuals, who 
may, therefore, also claim Ihem by pr^criptioh-^! 

A deposit of ear^ has the character of alluvion, if it be formed 
under the surface of the water gradually and imperceptibly ; it matters 
little that its appearance above water has been sudden and the result 
of subsidence of ^an inundation ; the gradual and imperceptible growth 
which is necessary in order to constitute alluvion, relates to the mode 
of formation of the alluvial deposit and not to its emergence above 
•the surface of water,** 


If a sand^jg-nk forms in the bed of a navigable river, so that it 
remains covered with water during several months of tbe year, it cannot 
be coijpidered as an alluvion belonging, by right of accession to the 
adjacent riparian owner ; but is regarded as still formiiig a portion of 
the bed of the river and therefore belongiifg to the state.^ Nor does a 
deposit of earth formed on the banks of a navigable river acquire the 
character of aRuvion, if^ it remains covered with water when such water 
is at the mean height necessary for navigation.^ . 

Lands temporarily discovered by water at ebb tide cannot be con- 
sidered as an alluvion, more sp*eciaUy at that period when, by reason of 
the proximity of the sea, they happen to be entirely submerged by the 
spring.tidefi.'^ 

An essential pye-requisite of alluvion is the physical adherenccjof 
the increment to the riparian soil. Therefore, a deposit of earth forifed 
in a river, so that it is separated from the adjacent ripar^, soil by an 
arm of the river or by a streaiqlet (fil d^eaui cannot be considered 

i 

^ Pothier, Droit Civil, tom, iv. p. 1. c. 2. s. 8. art. 2. n. 15^ 

* Sirey, Lea Codea Annotea, v. 1. § 538, note (nos. 38, 89). ; 

^ Ibid,, § 588, note (nos. 42-44). 

* Ibid,, § 656 note jfbo. 2). * 

& Jhid», § 656, note (no. 3). 

* Ihid,, note (no. 4). 

T Ihidn note (no. 6). Bnt upon this point opinions seem to differ* 
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howev^ been adjudged sttbseqofflitlf, 
rence deposits to the riparian estate is 
habiloaJ, though onljr at periods of the year' it may be separated 

latter by a streai 

A deposit of earth forme^uisensibly in the bed of a river and ad- 
herihg under the water to tl^subsoil of ' a riparian estate, has the 
character of aUnvion, and belon^^to the .owner of such subsoil even 
though at the surface of the water it maj^be separated from such soil by 
a streamlet or a ca^al.^ • 

A deposit of earth gradually and imperceptibly added to riparian 
land, has the character of alluvion and belongs to the owner of such land, 
even though it should have been occasioned by the labour of the human 
hand executed in the river or stream or even by worts t)f art executed by 
the state in a navigable or ‘ flottable ’ river.* But it is otherwise, if the 
deposit of soil resulting from works of art takes place kuddeiUy and 
perceptibly.® 

There appears to be a conflict of authority in France^iipon the point 
whether alluvions formed in a river or stream along a public road or 
highway belong to the state or to the commune, or whether t.hey„belong 
to the owners estates situated on the other side of the road or way.® 
But it is settled that if lihey form along a towpath, they enure to the 
benefit of the riparian owners.’ 

The alluvion which takes place in a canalised stream or a canal, does 
not accrue to the riparian owners, the banks thereof . being the property 
of the state or of him who has excavated the canal.* 

The right of alluvion does not apply to increments annexed to the 
banks of torrents (i. e: intermittent streams) ; the owners of the soil of 
the bed become the owners of the increments which the waters have 
added thereto by superposition.® 

V As alluvions formed on the banks of a stream, whethei' navigable or 


1 Sii*ey, Lee Cod^a Anuotee, ^ \ ^ 556, note (nos. 6, 7) . 
* Ibid., note (no. 8). * • ' 

^5 Ibid,, note (do, 9). 

^ * Jhid,, note (noB. 14, 16). 
t note (no. 16). 

^ note (noB. 17, 18). 

7 Ibid., note (no. 20). A 

Ibid., note (no. 23). 'I 

® Ibid., note (no. 24 (2)). 



Gwmam vm A&t 

b^ng to nparian proprie^ni ^cGo^b^ iimo that the depoi||b 
takes place^ it follows that if tibe stitte deeiiw to \^toialis6 %he streamy it 
cannot remove tha idluvions Without juddjjmi^iMg the riparian ofmers 
for the loss which th^y snfiPer on aceoftnto^ffl^ even though^ thei^ll^p|||||^ 
owners may not have previously taken nlMfessicm of such allnvions.^ 

^Hight of nsnfructuari^ legatees Md secured creditors to aUuvion— 
U^frnctuaries,® legatees, secured crejulots, and in general, all third per- 
sons who acquire an interest to; or a ??i§ht to' follow, the land, are en- 
alluvions, according to the nature of the contact in each case.^ 

. « Right of a vendee to alluvion.— In the case of a sale, the buyer is 
entitled to accretions formed after his purchase, even though the extent 
of the area sold may have been expressly stated* ; but as to alluvions 
formed previous t# purchase, his right to them depends on the terms 
of contract of sale, or on the intentions of the parties, and does not 
.necessarily pass under the conveyance.^ Where the sale is subject to a 
• power of %e-purcha^e, the Vendor is entitled, when he exercises the 
, option so reeved to him, to all accretions formed subsequent to the 
sale.® ' • 

If a person without, title sells riparian land to another, the true owner 
may recover Jrom the buyer not only such land, but ali^ all increments 
that may have been added to it, thoughst the buyer may be entitled 
to claim compensati?)fe in respect of such increment.^ 

Whenever any act of alienation is dissolved or rescinded, and the 
subject-matter of such alienation is ordered t J be restored to the alienor, 
the latter is entitled to have it together Tjph all alluvial increments 
which may have accrued thereto? 

Right of a fanner and an emphjrteuts^ alluvion.— A tprmer is en^ 
titled to alluvions forjnred jifter the date of ms lease, though there is some 
difference of opinion amongst the authoritis as to whetTber he is li^le 
to^ pay any %dditional rent for them.^ Bm the emphyteuta acquiremhe 

i Sirey, Les Codes Annotes, v. 1. § 556, note (no.j 
» Code Civil, § 596. 

^ Sirey, Les Codes Annotes, v, 1. § 666, note (noj 

* Ibid. 

B Ibid.f note (no. 37). 

• /bid., note (no. 2J (2)). 

7 Ibid., not© (no. 28). 

® Ibid., note (no. 29). 

V /bid,, note (no. 80). 





iASto Dit?rvioK ; i^isiroa jaw. 


^uTioa free fiN>]»''^e o'ki^ioa.V paying Any increased renli, even 
i^ongh the ddbt afea i:p.y Bare been specified w the lease.^ 

A stranger, whd is not \ riparian propn^r, may by prescription 
right to ^ allnv^, either directly 6r by prescribing fot' the 
riparian estate to which the allavion adheres.* 

Dereliction. — ^The Code ^Sril wiraws no jural distinction between 
deposits of earth formed'i>yi^e proems of all,uvion and lands gained by the 
dereliction of a portion of the bed of a river* because article 557 goes On to 
provide that in the c§se of derelictions occasioned by a river receding insen- 
sibly from one of its banks, and encroaching on th^ other, the proprietor 
of the bank discovered profits by the alluvion (or, more properly speaking, 
by the abandoned portion of the bed), and the proprietor on the opposite 
side loses his right to reclaim the land encroached upbniby the river.® • 
Derelictions of the sea, however, belong to the state and not to the 
littoral proprietor.^ • 

Inundation. — Inundations, even for long periods, do not affect the 
proprietorship of the submerged soil, under the law of Fj^nce, as they 
do not even under the Roman law. Land, which during several years, 
has been covered by the overflow of a stream, is notj when the jvaters 
happen to retirf, assimilated to the bed of "tKe stream, and considered 
thenceforward as an acquisitton for the benefit of the adjoining riparian 
proprietors, but is deemed to continue as the property of its previous 
owner, although it might have been denuded of all soil susceptible of 
culture and vegetation.® it is the same with regard to lands which 
might have remained subm&ged under water for more than thirty years, 
provided, however, the rivertas not abaifdoncd its ancient bed.® 

AUuvio]! in lakes and pmds.— Article 558 of the Code Civil declares 
that : — 1 • , , 

Alluvion does not take plpce with respect to lakes and ponds, the 
proprietor of which preserve^!) always the land which the^water covers 
when it is at the pond’s full hd Jght, even though the volume of water 
should diminish. 


A^Sirey, Lob Codes Annotes^tv. § 55 note (no. 31). 

5 note (no. 32},. 

* CoOT^ml, § 557. ' 

♦ Sirey, Les Codes AnnoteSj v, 1. § not^(noB. 3®, 39). 

6 /bid., § 556, note (no. 10). ^ 

/bid., note (no. 10 (2)). 
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In^ike matmer, the ftfoprietoif ’hrff jpc^iat f^t over'lWD^ 

bordering on hts^pond ifrhich may ’ happffl|jr to be coreMd bj an extra* 
ordinary flood. , *'|>V 

II* ATolsion!— 569 df. the C^de than lays downi 
with regard to avulsion ; — 

If a river or a streaiOj navigable -ori'liot, ^.^^arries away |»y sudden 
violence a considerable and ideniaflabk pi6%^ '^^ld on its banks, and 
bears it. to 'a lower field, or on its ^ppsite bi^^,‘the owner of the part 
carfled away may reclaim his propertji^ but he is r^nired to make his 
demand within a year : after ibis interval it becomes inadmissible, unless 
the proprietor of the &ld to which the part carried away has been united, 
has not yet taken possession thereof. 

..It has been held that article 559 applies also to a case where a new 
branch of the stream suddenly catting oS a portion of a fiejd has 
transjormed'it into an island.’ *• 

III. Islands.— 1 stated ‘in a previous lecture* that, according to the 
law of Prance^ the beds of all rivers which are navigable or ‘ flottable,' 
are not susceptible of private ownership, but are vested in the state as a 
part of the public domain ; the proprietorship of islands being a necessary 
consequence .of the proprietorship of the bed, it follo^ that the pro- 
prietorship of islands formed in such rivtrs should, according to that 
law, be also regarded as vested in the state, and accordingly we find article 
560 of the Code Civil laying down that : — 

Islands, islets, and deposits of eartli f or|ied in the bed of rivers or 
streams, navigable or ‘ flottahles,’ belong to _ 
or prescription to thd contrary. • 

An island thus formed belongs to the stJe, even though ^it occupies 
submerged sites bel 9 nging to private propyetors, provided it has formed 


»e state, if there be no title 


gradually and not in a sudden manner. 
562 and 563 of thetode Civil do not appl; 

But the beds of streams which are n( 
being, as we have already seen, the propei 
the Code Civil in article 561 lays down tl 
Islands and deposits of earth form^ 
navigable nor ‘ flottahles,' belong to the 
on which the island is fonyed; if the 

1 Sirey, Le« Codes Annotes, v. 1. § 669, not© (n| 

S Supra, 104. 

* Ihidtt § 600, note (no. 2), 
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AVP dhIwion : ssibsot law. 

(^y, it belongs toiiliM fipaaiftB ^l^netors on botb^%ides, dindedT by an 
imaginary lidd drawn tbrough the middle of the river.^ 

This article applies even though the stream may be ' flottable * for 

The law of France both prior to* and since the Code Civil follows the 
rule of B^man law with regard to the ownership of islands formed by a 
branch of a river intersecting a fiel^, and separating it from the mainland. 
Article 662 of the Code -Civil lays down thAt : — 

If a river or s^eam in forming for itself a new arm, divide ' and 
surround a field belonging to a riparian proprietor, and thereby form an 
island, such proprietor shall retain the ownership of his land, although 
the island be formed in a river or in a stream navigable or ‘ flottable.’ 

rv. Abandoned beds of rivers. — The old law' of France, prion to 
the Code Civil, following in this respect the provisions of the Roman 
law, declared that the bed abandoned by a river or streaih belongs to 
the riparian proprietors by right of alluvion, the proprietors of the soil • 
in which the river or stream makes a new bed having nq right what- 
ever to the soil of the deserted bed.* But article 563 of the Code Civil 
abrogates this rule and provides that 

If a river a stream, whether navigable, or ‘ fiottable ’ or not, 
forms a new channel abaildoning its ancient bed, the proprietors of the 
soil newly occupied b^ the rivef- t{rife-,-by ’title>ef iademuity, the ancient 
abandoned bed, each in proportion to the land of which he has been 
deprived. , S 

This seems to be in ac^rdance with the view of Puffendorf, who 
condemning the rule of She Roman law upon this matter, maintained 
that the d^erted bed oughfMn equity, to be adjudged to the proprietor 
of the land occupied by the\ vew bed to console him, for his loss, aqd that 
if the river again forsook Viis new bed, it should be restored to its pre- 
vif us owner and should not bh divided among the riparian dWners.* 

Although under article 5it3, the proprietors of the soil newly occupied 


I As to the old law, which ie the & me as thb present, see Pothier, Droit Civil, tom. iv. p. 1. 
ch. 8. 3. art. 2, no. 164. , t 

^ pwC 

^ Codes Annotes, v. 1. : 560. note (no. 8), 

^ Py. hier, Droit Civil, tom. iv. p. 1 oh. 2, s. 8. art. 2. no. 162. 

^ Ib^ no. 160 ; Sii’ey, Les Codesi^^unotes, v. 1. 1 663, note (n(^ 4). But in the juris* 
diction of the Parliament of Toulouse^ the rj^tie of the Roman law is followed. Ihid., note 
(no. 5.) ^ 

6 Puffendorf, de lur, jSlat. et Gentr. I b, iv. c. 7. 5 12. 
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not entitled to islands or islets Nvhtcli may have previously formed in such 
bed and become vesied the state or Ox* the riparian owners,^ It is 


worthy of iiote that a cJtnii pari son of this with article 5d4^^4[Ml||j|l 

to a somewhat curious result, namely, that . ii£:>* U river abandons a por- 


tion of its bod, and eneroaches upon tW tan d of the opposite riparian 
proprietor, tlic portion of th^b^d 11ms ^bamdoiredd^Jon^s’to the adjoining 
and not to tlie opposite ripari?tu proprietor, but' that if it happens to 
abaiSon the ivhula of its bed and oo^npy the lanjJ of the riparian 
proprietor on the opp(^site side, the bed thus wholly abandoned belongs 
to the latter. 


S^'f'V, iitis Code*! Anuol“«. v 1. § 5()ii. uofo (no. 2). 



LECTURE VI. 


ALLUVION AND mU]YlG^^—(Oontmued) . 


(English and American Law). 


Value and importance in tHa oonntry of^rulea of English and American law relating to 
alluvion — Braoton — A. Maritima incrementa — Divisible into J^lireo kinds, alluvio^aris, 
recessua maria, and insula nmris — (i) Alluvion, according to L(»rd Halo— According to 
Blaokstono— Reanlt^of the authorities — Hex v. Lord Yarborough — TMeaning of ilio oxproa- 
Bion * imporceptiblo accretion’ — Att or neu- General v. Chamh^i'n — Definition of alluvion — 
Eight to alluvion resulting from artificial causes — Ap])1icahility of the principle of allu- 
vion to the converse case of encroachment of water upon land — Apjfiicability or otherwise* 
of tho rule of alluvion, whore the original limits of littoral oi; fipnlUian estates towarcl 4 B the 
sea or river arc ascertainable or ascortainod — Discussion of aclhoritios — Foster^v. Wright — 
Mr. Houck’s argument that rule of alluvion ought not to apply to grafts made in tho 
United States of lands bomided by * sectional lines ’ — Rule of ^alluvion not ap>plicahIo to 
estates which have no water frontage — Isatur(M)f right acquired in increments added by 
alluvion— Apportionment of alluvion amongst compc'tiiig frontagers — Thornton v. Grant — 
(ii) Dereliction — Owiioraliip of lands abandoned by the sea or a tidal navigable river — 
Effect of inundation on tho ownership of lands— Elfect of sudden change of fhc chan- 
nel of a river upon the ownership of the bed newly occiqacd — Mnijor (Juriii<le v, 
Graham — Custo^ as to iho medium filuni of the Sovorn (for a portion of ^ts course) being 
the constant boundary betwee# tho manors on ojiposito banks— Criterion for deternuuiug 


the legal character of buch form.itinns in tho sea or in a river as lie on tho border-land 
between alluvion and tloreliclioii— Dn) Jbl.iiuls— Ownershij) of an island under dilferent 
cjrcunibtancos — (iv) Avulsiouj-B. Fluvialia increnienla-tij) Alluvion — (iij Dorelictiou — 
Ownership of lands derelict <j I — Effect of sudden or gradual change id tho biai of a 
Btroam on tho jiosiLion of rm boundarj line between contermiuous projirietors- 
(iii) Islands— Apporlionmcut Jlf islands amo7%' riparian }>ro*priotorB— Rule of tlio Civil 


Code of Louisiana — Mode of 
the opposite mainland— 
JSopkins Academy v. Dickinson. 


ijviBioii of a second island formed betwooii tho first and 
Zetland v. The Glover Incorporation of Perth — Trustees of 


t Value and importance of jdhe English and American lawHof alluvion.— 
Besides the doctrines of tli4 Komau Civil law with regard to alluvion 
and diluvion, the principles\ expounded by eminent judges and re- 
nowned text-writers in" EngT nd ux^dn that sulrject, and developed and 
elalJorated by like antliorities i't' America,^ by reason of the fluvial plieno- 

^ A. . .r‘ 

1 American lawyers are oon&idl ’’ed liigh authorities on tho law of alluvion, the Courts 
of the I) lull'd States having had to consPer questions roiating to it tS a far greater degree 
than tho Courts of other countries. Sol speocR^of the llon’ble Mr. W. Stokes on the Alluvion 
Bill. Gazette of India, Supplomont, Oct. \ 2, 1878, p. 1599. 

1 





jt-fv ^*'^' #' ■^''"*'1^' ' ,w *'’ 

mena ift that great ckitinent affor^,^, fre<jpiJ€ and far great^ 
practical opportan^ities for their* dlsctiasl]^ ’a»3 applicatihfi, are often 
resorted to as rul^ of ^ esquity and good oopscience ’ for the detSrmi- 
nation of similar questions^a'rising in this cOnntrjr, whenever thelM3gi|||| 
law here fails to furnish-a satisfactory sbl^tion*. It may be useful there- 
fore to consider in detail, «o far as the Umi^.of this lecture will permit, 
the provisions of the law of England and Amejjf^a upon this matter. 

Whether Bracton, the earKest writer on the Common law of England, 
forrfRilatcd the rules of the Commoii law npoh this sq^bject/ or whether 
he simply interpolated the rules of the Civil law,® we need not stop to 
enquire. It is sufficient for the present purpose to mention that he has 
stated the law in almost the same terms as those in which Justinian 
had^laid it down, juid^'to which I have already called ygur attention. 

Lord, Hale, however, has proceeded on a firmer and surer basis. 
He has deduced the various ru](3S of law upon this subject from the 
miaterials with whiclf tlie Y^jar Books furnished him. 

111 discussing, therefore, these rules, I shall frequently have occasion, 
in the course the present lecture, to reter to the De Jure Maris. 

Classification of increments of lands caused by the action of running 
water— * ^ a 

Increments of lands caused by the actioq of running water may for 
purposes of convenience be divided into two classes : — 

JTirst , — Maritima incrementa, that is, accessions of land caused by 
the action of the sea, or 1^ the action of the waters of an arm of the sea, 
or of a tidal navigable river. 

Secondly . — Fluviarlia iucrenu^ita, that is, 
by the action of the waters of a iioii-tidal or 

Lord Hale classifies maritime increme 
Increase — * 

1. per pirojectiSnem vel alluvionem. 

2. 'per relictionem vjel desertionem. 

3. per insulae productionem.^ 


Accessions of land caused 
Hvate stream. 

|us under three heads, - 


1 Per Boat, C. J., in Beg v. Lord Tarhnroifgh, 3 BIu 
opinion of Parker, C B. to tho same effect ; Ball v. He: 

S Fer Bnllor, J , in Ball y, Herbert^ 3 T. R 353 ; h< 
printed in Morris* Hist, of tho Foreshore, p. 360, (‘ Gi| 
much of his learning in this particular *3- 
^ Halo, do lure Maria, p. 1. c, 4 
filiore, 380. 


Hargra^’s La^ 


(N. S.) 147 ; soo Fortoscuo, 408,^ for 
Irl, 3 Tf R. 253, par Boat. J* ^ 
|also Sir Mathaw Hale’s FirsMybatise, 
Law, from whom Braot9J^orrowd 

Tracts, 14 ; Morris’ Hist, of the Fore* 
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or, as he sajs in aiSotlier place— 


• Allni^io maris. 

‘ 2, Eecessns maris. 

3* Insula inaris.^ ^ , * 

A. Mcmiima incrementa — Let ns mnv proceed to see what th (5 rules 
of the English and American law are with regard to these three kinds 
of maritime increments, in the order in which I have just enumerated 
them. ^ 0* 

1. Alluvion. — According to Lord Hale.— As to alluvion, Lord 'Hale 
says : — 

'"'The increase, per alluvioneiu, is, wlien thc^soa l>y casting up sand 
and earth doth by degrees increase the land, ami sliut it.sfdf c^nt i’urtlier 
than the ancient bounds ; and this is usuaL Tin' imsc^i wliy this lu'longs 
to the Crown is, because in tnitli tlie soil, avIku'C th.ere is now dry land, 
was formerly part of the very fundus maris, and consCijnenily belongs 
to tha king. But indeed if such alluvion lx* so inser.sii)]e tiial. it cannot^ 
be by any means found that th<* sea was ilnu’e, itlcni est non es<e et non 
apparere, the land thus increased Ix longs as a perquisite lo the owner of 
the land a^ljacent.'’^ 

He says iuj^another [)laee : — ' *'■' 

"For the lus a]luvio|iis v/hh'li is an increase of th.e land adjoining 
by the projection of th(‘ s(^•l casting iij) and adding sand ami sln)>l) to tlie 
adjoining land, whereby it is im*reased, and for the most part by insensi- 
ble degrees, Bracioii, lib,|j. cap. 2. writes tlitis (iio tpiotes Inu’e a 
passage from Bi^acton in \®ii<*h he lays down the Jaw regardim;’ alluvion). 
— " But Bracton follows tliwCiril law h:^Uiis and s?omo other following 
places. And yet ewen acel’ding to lliis, tin' (Gammon law doth jegularlj 
hold at this day between }»npty and party. But it is doubted in case of 
an arm of the sea., 22 Ass. h 

( " This ins alluvionis, ^ J I have before said, is de iur^v com muni by 

th&lawof England the ki ng’’,^, if by any iii.irk^ or measures* it can 
bo known "wha.t is so gainKl ; for if the gain bo so insensible and 
indiscernible by any Kuiits*^*^ r mark'fi tiiat it cannot be known, idem est 
non es^e et non apparere, as vv^^l in maritime iiicreast^s as in increases by 
inlSiiAjriivers. 

^ f dc luro Maris, p. 1. c. fJ t[*lTarp*r.'ivc'p Law Tracis, 28 ; i^orris’ of tho Fore- 
jsiunT, 295. ^ 

2 llaio, do Lire Mariw, p. 1. c, 4; Law Tracis, 34 j Morris' IliBt. of iho 

Foresiioi ftbO. 





, .*■ 'Ai*L^oar, 

r/ ,1 ' ''"-r ' 3 

Btit yet custom majf* iu this . cade give tM^ itia^j^uvidnis to the land 
whereunto it accrues.^^^ / ' «• * 

According to Blackstojie.—Blaefeftone^ lays down the law in •these 

words : — ^ ^ 

As to lands gained from the sea, either by alluvion^ i. e!, by'^rol^i 
washing up of sand or earth, so as in time^/to make terra firma, or by dere- 
liction^ as when the sea shrinks back below the Usual water-mark/ in these 
cases the law is held to b^ that ii this gain be by little and little, by 
sin#I and imperceptible degrees, it shall go to the owner of the land 
adjoining, for de minimis non curat lex; and, besides,^ these owners being 
often losers by the breaking in of the sea, or at charges to keep it out, 
‘^his possible gain is, therefore, a reciprocal consideration for such possi- 
bl4Hharge ur" los|. , But if the alluvion or dereliction be sudden and S 
consi^trable, in this case it belongs to the king: for as the king is lord of ^ 
the sea, atxd^so owner of the soil while it is covered witli water, it is but 
reasoflable he should have'tlie soil when the water has left it dry/’® 

Result of the authorities - -It is mecossary to remark before we pro- 
ceed that though Bracton and Lord Hale laid (Jovvn the doctrine with regard 
to ‘ alluvion’, yet Blackstone'applies it also to gradual and imperceptible 
dcrelidlion^ of the waters, and, if I might venture to say,^he is right in so 
doing^,^ for *tlie gradual and insensible retreat of the ibea or of a river 
is generally the effect of its own action by tlie Leaping up of alluvial soil, 
beach or sand. As Lord Halo himself observes, ^thereisno alluvion 
without some kind of reaction, for the sea shuts out itself/^ 

It is also evident from 1 lie passages I hc^l'e just mow read that, ac- 
cording to Lord Hi^le and Blacksttme, tli\/ general rule is, that lands 
gained from the sea and from tidal navj 

Crown, ^ but that a subject, that is to say, adjacent littoral proprietor 


1 ll’dlo, do Inro Maris, p 
Foroelioro, 305-3j)G. • 


1. o. 


6 ; Hargrave’s /aw Tracts, 28 j^^Morrifi’ Hist, of the 

ff 

2 2 Black. Com. 261. v 

3 Hall on the Seashore, (2nd ed.), Ill ; Morris’ IJsfc. of tho Foreshore, 787; Gould on 
Waters, ^ 155. 

4> Hale, do Inro Maris, p. 1. c. 8 ; Ilargl-avo’s Traots;, 20; Morris’ Hist, of the Jore- 
shore, 597, 399, (‘And though thoro is no allnvioii w^ Iiout somo kind of reliction, ^br the eea 
ehnts out itself).’ 

& Dyor, 326, b. n. 5 ; 1 Keb 301 ; where it is saitilhat the right is as twicient as Jh King’s 
Crown. WhitaJeer v. 2 Keb 76S|,; v. Lord lArhorough, 2 Bligh (N. S.) 14^^^ Woolvyoh 
on Waters (2nd ed.) 29; “ It is not to bo unitwaioo#’ says Woolrych, referring to the case of 
tho Abbot of Kamsay, cited in Lord Halo’s de lure l^iris, p, 1. c. G, “ that the Crown is not 



i-lLimOlI AISTD DltTTVIOIf;: UNQWSH AND JC.A^. * 

^ may claim them, if , the aggi^egt^te increment or total * acqijiedt ^ if 
Anall in quantity, (ii) the ac^tion is slowly, gradually and imper- 
ceptibly added, 

Thnt the increment should he small in quantity^ Is clear from the 
i^^easoiis respectively assigned by Lord Hale and Blackstone for this species 
of acquisition, viz ,^ — ^ Idem est non esse et non appaj^ere/ and, ‘ De mini'- 
mis noil »cur at lex/ Yet in England instances are not wanting in which 
littoral proprietors have taken possesion of not very inconsiderable quan- 
tities of alluvial increments ; though Woolrycli attributes it rathCt to 
forbearance, or neglect to interfere, on the part of the Crown on account 
of the smallness of the usurpation, than to the abse^iee of any prerogative 
right to such increments. 

^ Meaning of the expression ‘imperceptible apccietion But this 
doctrine was controverted and disapproved in the well-known case 
of lUx V. Lord Yarhoroygh,^ where the Court hold Unit th® lord of the 
adjacent manor was entitled to a quantity of nearly 453 acres of marshy, 
land on the ground of alluvion/^ So that at the present day it may 
he taken as a settled rule in England that, any quantity of land, how- 
ever large, ^ may be claimed by a subject as an accretion by alluvion, 
provided the accretion satisfies the essential condition that it hSs been 
slow, gradual and imperceptjible in its progress. The passages in which 
Lord Hale says that land increased by alluvion belongs to the subject, 
when it is ‘‘ so insensible that it cannot be by any means found that the 
sea was there, or “ so ^sensible and indisotnnibie by any limits or 

ontiilcd by its prorotrativo to aMthis iocromoTit, to alluvion as wall as avnlsion, bnt as Sir 
William niackstouc observes, * Do laBniiniK non i:nrii 4 lex/ and, bc^ldeb, iheso owners being 
often losers by tbe breaking in « tlio sea, or at oUriges to keep it out, this j)OKRiblc gain ia 
therefore possibly a reciprocal conhiJ TuTion fc»r &nch possiblo loss or charge/’ Woolrych on 
Waters (2iid od.), 445; ITonck on Na\ ^able Kivers, § 232 • , , 

1 Dav. Kep. 59 ;*2 Ventr. 188 ‘vf the salt w^nier loavo a great quantitj’ of land on the 
d the king shall have the landhjiy his j)n‘rogaii\'e, and the owner of tllo adjoining land 
have it as a prerogative.” 2 1 oil. Ahr. Prorog. 13. pi. 11 ; Jlouck on Navigable Rivers, 


8h< 

shal 


§ 230^ Woolrych on Waters (2nd od.), I i5. 

2%B&0.91. \ 

<i^^^hnlios thinks that when file qul-tiori arises between the Cro-wn and a snbject, the 
decision ^nght to depend on ^he ext^ t of the ‘acquest’, and the duration of time elapsed 

t when it arises between a subject and u subject, 
'5 duration of time only. On Aquatic Rights 337. 
This opIni(\, however, militates again^ the actual circumstances of *the case of Rex v. Lord 
Furhorough, mipra. 

^ Euut on Boundaries, (3rd edj, 31. ' 


in iiSra(i^’i)trjulation or relicliou ; but tl 
the decielfcj.iOught not to rest upon tl 



■■■ ' •■;«;vi(ifpsfEcKr4Wili''3kW&KTioii. 

iouT)tiess 





IfP to tlie construcfciij)^ 
the tJrown sought 
entitled to a 



that it cannot be known 
which in Bex ir, ijord YarhorongWt 
to place tipon thgm, namelj/ that ir^y^tobject 
time increment by*aUuvion*dn3y ^herestich increment is so inconrttZ! 
as to be almost ‘ imperceptible/ But the, Court of King’s Bench declined" 
to accede to that argument, and held in, that case that an imperceptible 
accretion means one which is imperceptible in its progress, and not one 
which is imperceptible after ? a lajDS^of time* Abbott, C. J., delivering 
the^jfudginent of the Court in that case said as follow^; — 

In these passages, however, Sir Mathew Hale is speaking of the 
legal consequence of such an accretion, and does not explain what ought 
to be considered as accretion insensible or imperceptible in itself, but 
^ considers that as^ being insensible, of which it cannot be said with cer- ^ 
tainty th'^t the sea ever was there. An accretion extremely minute, so 
minute as to be imperceptible even by known antecedent marks or limits 
^at, the end -of four or five years, may become, by gradual increase, per- 
. Ci^'tible by such marks or limits at the end of a century, or even of forty 
UT' fifty years. * For it is to be remombereJ that if the limit on one side 
J6e land, or something growing or placed thereon, as a tree, a house, or a 
bank, tile liinit on the other side will be the sea, which |j[ses to a height 
varying almost at every tide, <ind of which th§ variations do not depend 
‘merely upon the- ordinary course of nature at fixed and ascertained 
periods, but^in part also, upon tlie strength and direction of the wind, 
which are ‘diifereut aln]ft)st from day to day. ' And, therefore, these pas- 
sages from the work of Sir Miitthew Hale are '^ot properly applicable to 


• JJnperceptible ’ in this issue, 
il/ we think it must be 


this question. And, •considering, the word 
as connected with tlie words ‘ slow and grad’^ 
understood as expressive only of the manner of the accretion, as the 
other words undoubtoflly are, and as meanivi imperceptible in its pro- 
gress, not ii^percetltible after a long lapse j)f time. And taking this 
be the meaning of the word ‘ impereeptiblef the only remaining point! 
whether the accretion of this laud might jjf’pperly, upon the evidenojf be 
considered by the jury as imperceptible. one witness has said it 
could be perceived, either in its progre*||, or a| the end of a wej 
month.” 

Foundation of the rule of alluvion an(|the precise nature t|^eQf.— 
If then the true an^ the only sensible meAing of the rule is that, where 


1 3 B* & c. 9: 
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V it follows 


in its Xro^rem tU« incTreijiont becomes tbe 
,mat it becomes vested in him de die in 


ijse increase is impeti 
property of the su 
diem as its groiyth extends, and what is once^ vested ^in him cannot be 
by the circumstance of a still futth^r increase taking ^place 
afterwards. It is also clear that after this decision of the Court of King’s 
Bench, which was afterwards affirmed by the House of Lords/ the true 
foundation for the law of alluvion must be, sought elsewhere than in the 
maxim ^ de minimis non curat lex* upoi/ which Bl^ckstone, as we J^ave 
seen, rested it. Thus, in Aitorney-Gmcral v. Chamhers,^ Lord Chelmsford, 
after quoting the passage I have already cited from, Blackstoiie, said : — « 

I am not quite satisfied that the principle de minimis non curat lex 
is the correct explanation of the rule on this subject : because, although 
the additions may be small and insignificant in their 'pif^gress, yet, a^ter 
a lapse of time, by little and little, a very large increase may have taken 
place which it would not be beneath the law to notice, and of ^vhich, 
the party who has the right to it can clearly shoV that it formerly* 
belonged to him, he ought not to be deprived. I am rather dis- 
posed to adopt the reason assigned for the rule by Baron Alderson 
in the case of The Hull and Selhy llaihvay Companijy^ vis.^ ‘ That which 
cannot be per^3ived in its progress is taken to be as if. it never had 
existed at all.’ And as Iiord Abiuger said in the same case, 'The 
principle, as to gradual accretion, is founded on the necessity which 
exists for some such rule of law for the permanent protection and adjust- 
ment of property.’ It mu t always be borne in fnind that the owner of 
lands does not derive benel/ alone, but may suffer loss from the operation 


of this inile ; for if the sea ^^^radu ally steals upon the land, he loses so 
much of his property, wh^ich is thus silently transferred by the law to 
the proprietor of the seashoie,” 

And Lindley, J., in Fostl^ v. Wright"^ stated that “ the hiw on this 
smaject is based upon the f ^possibility of identifying fr<>.m day to day 
8^11 additions to or subtrai cions from land caused by the constant 
actiSu of running water. 

^ k Bligh. N. S. 147 ; 6 Bing. 163^|j 1 Dow. N. 8. 178. 

G. & J. 65 ; 6 Jur. '(^N. 8.) 

8 & W. 327. ^ 

^ 4 C^. D. 438. In Lopez v. Mui^^un Mohan Thakur, Lord Justice Jamos said thal/ 
the accretion by allnvioii is held to l<[?long the adjoining owner on account of ** tho 


difficulty of having to determine, year 
13 Moo. Ind. App. 467. 


b^oar,* 


to whom an inch, or a foot, or a yard belongs.” 
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I In ’•the light of these authdriti 

as an addition made by the action ^ ' 
-littoral or ripariap, in snph slow,' 


ti^^TIPIOIAL CAUSES. lUft 

^ 

alluvion ]^||^ therefore be define^ 
to adjoining land, 
and iinperceptible maitner^ 



m Div 

that it cannot be sTbown at%hat time ^^ccurred, the extent of 
increment being wholly immaterial; ahdthe law of alluvion which confers 
such increment on the adjacent landownej^ikiay be taken to rest, upon the 
principle of compensation embodied in the maxim, qui sentit onus debet 
sentire commodnm — the equity of atvarding the gradual gain to him 
wh^ is exposed to the chance of sufiEering a possible gradual loss, as well 
as upon the impracticability of identifying from day to day the minute 
increments and decrements caused by the constant action of running 
water.* 

■^Alluvion resulting from artificial causes— Such then being the J 
fomidati^n o^ the law of alluvion, there does not seem to be any reason 
why it shouldjnot be equally applicable, whether the gradual accretion 
^he^ the result of piu^ly nalnral or of purely artificial causes or partly of 
natural and partly of artificial causes ; provided, in the case where 
the gradual accretion is produced by the sole or partial operation of 
artificial causes, it arises from acts of such a nature as may be done in 
the lawful exercise of rights of property and are not i^eiided for the 
sole or express purpose of gaining such an^ acquisition? Therefore, if 
manufacturing or mining operations upon lands bordering on the sea or 
upon a public river cause a gradual silting up of rubbish, slate or other 
matter, either upon land* where the mauufact'mes or mines are situated, 
or upon neiglihouring property, the materials *jlius accumulated would be 
subject to the ordinary rule relivting to alli/^^ion, just as if they had 
been deposited by natural causes.* f 

But the law of alluvion dues not apply where the artificial causes 
do not pi'oduce a slow and gradual t|ut a suddefl and manifest 
^ acquest ’ of ^aiid ffom the sea or from a ^|ver; in such case the 


1 Diet. Att.'-Oeneral v. Jicet’c.s’, (1885) 1 Tinios, h ii^75 ; whore the gradual growth 
accretion wi.b proved to have boon clearly poi 2 :‘<'i»tihlo iKViarks and measures as 
place, JiTid the accretion was therefore adjudged to tho^Trown. 

^ Angell on Watercourses, § 53, note 2 ; Gould on^fators, | 155. 

® Att - General V. Chambers^ 4i Do G. & 3. i 5. bur. N, S. 7^5; Doe d, 
Banerjee v. The India Oo., 10 Moo. P. C. C. HO jjO Moo Jud. App. 367 ; Smai 
Irate of Dundee, 8 Bro. f*. 0, llO ; Trofrietors gf Wate^^oo Bridge v. Cull, 5 Jur, 
Blackpool pier v. Fylde Union, 46 L. J. M. C. ^*1. 

4 Hunt on Boundaries (Srd ed.), 33. 
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^4 ALLUVION AND BILUVION ! ISNOLieU A!^D AAEBICAN Lj^W. 

relating to dereliotioa, which I sl’dlr^^ntly explain, applies, ^and 
acquisition hflongs to owner of (the hled.*^ ' , _ 

5n America, it has been held that, if it clearlj appears that a whaif . 
^jQiUpiei^bmlt out into navigable water is an encroachment upon the public 
" domain, and’ in consequence thereof an accretion is formed against the, 
adjoining land, the owner of such land does not acquire a title to the ^ 
accretion, unless there has been long continued and exclusive adverse 
possession. But if the state excrfVates the soil of navigable waters for 
the purpose of deepening a channel, and deposits the earth in froiv of 
land which it has previously conveyed by grant, the grantee becomes 
entitled to such accretion.* * 

Whether principle of alluvion applicable to converse case of en- 
croachment by water upon land.— The principle which* underlies the law 
of alluvion applies as much to the converse case of encroachment by 
water upon the land as it does to the case of encroachment Jby land upon 
the water. Therefore, where the sea or a tidal -navigable river, by, 
gradual and imperceptible progress encroaches on the land of a subject, 
the land thereby occupied belongs to the Crown.^ ^ 

Whether rule of alluvion applies where original limits of littoral 
or riparian est^es towards the sea or river are fixed or ascertaifiable.— , 
The next pointlrvhich 1 shall discuss is, whether according to English 
law the rule of alluvion is applicable where the original bounds or limits 
of the littoral or riparian property to wdiich the accretion adheres are 
capable of being ascertained by landmarks, majjs, evidence of witnesses, 
or by any other means, fopon this question there appears to have been 
no slight conflict of authYrityj but the latest es^osition* of the law, 
however, is in favour of the affirmative i)osition. I shall briefly go 
through tiie history of tA discussion upon the subject, as the point 
seems to me tojbe one of some importance, having fegard to the that 
contrary conclusion® has r been arrived at by the Privy CJouncil upon a 
f^iilar question arising in In lia. 

‘‘ The law of alluvion hao. no place in limited lands,^^ say both Brae- 
tonY^nd Fleta.^ ^ 

iuord Hale lays down tl’ ^ law thus: — “If a fresh river between the 



T- Dunlopf 2 Bob. App. Ca)i^^833. S In re Hull & Selby By. Co., 5 M. & W., 327. 
S dv Id on Waters, } 155. V * Poster v. TTrip^it, 4 C, P. I)., 438. 

Loph. T. Muddun Mohan ThahurMs Moo.,Ind. A^p. 467 f 6 B. L. E. 621 ; 14 Suth, W. 


B. (P. C.) n. 

* In agris limitatis ins allnrionis lE 
iii. o. 2 ; Britton, lib. ii. o.“2. Cf, Dig. xlj 


non habere constat. Bract, lib. ii. o. 2.j Flet. lib. 
1. 1C. 





y>4B B17LB OV J^VtiVVIOIX AFFLIOABlS. 

ids oS two lords or owners gain on one or the other side 

is held, 22'Ast. ®3, that tho^^l^e^^ con^ befoii©>in the riveft 

b if it be done sensibly and suddenly^^en the ownership of th6> soil 
Imains according’ to theJPoiJpier boundlif As if the river running liptween 
ae Iknds of A and B, leaves his course,. and sensibly makes’ his channel*^ 
Entirely in the lands of A, the whote river belongs to A ; aqua 
oedit solo: and so it is, though if the alteration be by insensible •degrees 
but there be other known boundaries os stakes or extent of land. 22 
AsHfr pi. 93. And though the book make a question, whether it hold the 
same law in the case of the sea or the arms of it,* yet certainly the 
law will be all one,^ as we shall have occasion to shew in the ensuing 
discourse.*’^ 

Thus, accordii?g#to Lord Hale, the law of alluvion does not apply i 
where the riverward boundary or the extent of the riparian land is known * 
or is capable,of being ascertained. In the above passage, no doubt, his 
,^Lord^iip deals with -the cas^ of gradual encroachment and not of gradual 
accretion. But the one is merely the converse of the other, and the legal 
effect of both Ife ascertained upon the same principle. 

The language used by Abbot, C. J., in the passage I have quoted 
before^ from his judgment in Eex v. Lord Tarhorough. clearly shows, 
that in his Lordship’s opinion too the rule of^ alluvion, wilieh awards the 
gradual accretion to the owner of the adjoining land, would be applicable 
even where the bounds or limits of such land towards the sea or river 
. were known. • 

In In re Hull and SeJhy Ry. the Court expreSfely held that in the 
case of gradual encroachment of ^the banks by a tidal navigable river, the 
owner of the bed, that is to say, the Crown acquired the ownership of 
the land encroached upon, and the owner of the bank lost Ifis right to 
it, evto though the ’exact extent of the encroachment was clearly as- 
certainable by known limits. 

But in Attorney-General v. IpDrd Chelmsford; L. C., 

sented from the rule laid down by Lord If ale, and after quoting | )m 


the judgment of Abbot, C. J., the ^)assage^T have already cited, 
as follows “ This, however, is jiot in acc« rdance with the great 
upon this subject, Lord Hale. He says,j h page 28 of his boo 

i Hale, do luro Maqs, p. 1 c. 1 ; Hargrave’s Tracts, 6, 6 ; Morris’ 

Foreslioro, 371. ’ ^ j 

8 Supra, 151. * ^ 4 )|e G, & J. (56), 71 ; 5 Jur. N. S. 745. 

8 5 M . & W, 327. 
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Maris, ^ This ittifei^uvioBis, as I liq ve befoi^i^idv i», de iure cssttami 
ijy the law ^England Ihe King’s, , if by any marks ot measures it 
be known what is so gained, for if the gain be so insensible and indiseei^ 
ble by any limits or marks that it cannot be idem est non esseet nii 

apparere as ^vell in maritime increases as in increases by inland riverii 
Lord Hale here clearly limits the law of gradual accretions to cases wliet|^^ 
the boundaries of the seashore and adjoining land are so indiscernibl^' 
that it is impossible to discover tte slow and gradual changes which a4*0 
from time to time ‘occurring, and when at the end of a long period O is 
evident that there has been a considerable gain from the shore, yet the 
exact amount of it, from the want of some mark ol the original boundary 
line, cannot be determined. But when the limits are clear and defined, 
and the exact space between these limits and the n,ew liigli- water line 
can be clearly shown, altliongli from da}' to day, or even from week to 
week,' the progress of the accretion is not discernible, why should a rule 
be applied which is founded upon a reason which has no existence in the 
particular case 

The case of Ford v. Lacey^ is the next in order o2 time. There 
the entire bed of the river at the locus in <][uo belonged to the owner of 
the land on its ^steru bank, and throe plots of laud Immediate^' con- ^ 
tiguous to 4.he Astern baiik^ and forming a portion of the bed, were left^ 
bare by the gradual recession of the river. Evidence' was also given 
of continuous acts of ownership on the part of the landowner on the 
eastern bank since tlie alteration of the bed tlie river. The Court , 
of Exchequer held^that he was entitled to those plots. 

Thus stood the law until the year 1878, when the Court of Common 
Pleas Division, in Foster y, Wrighfy disagreed with the view expressed by 
Lord Chelmsford in Attorney-General v. Chamhers,^ and came to a different 
conclusion. That was a case of gradual encroachment of land/on the 

i It IB cnrioiiB to remark that, «'dthongh Lord (’helmsford delivered bus jadgmont in 
1^*, yet Lord Jnstico James, in proAuncing the judgment of the Privy Council in 1870 
in i/^ez V. Mtiddan Mohan Thakiir, (131Moo. Ind. Ap]». 407) after btating the rule of gradual 
acc;reL.^n as laid down in the two caso^.lKt;® v L<>>'d Yarhorough^ (2 Bligh. N. S. 147) and In re 
Hull iLselbf/ Ry. Go, (5 M. & W. 327 * said ; — “To what extent that rule would ho carried 
in this U untry, if there were existing ‘^grfcain means of identifying the origioal bounds of 
the ’pri^d rty, by landmarks, by map or by mine under the sea, or other means of that 

The ro])ort of the arguments of counsel 


ui 


kind, haaV^ver been judicially drtorm'ipod. 

Moore ahows that the case of Jttor?Le{-Gener{d v. Cllambers (4 Do G* & J. 55 ; 5 Jux. K, S. 
745) was not at all cited before the Judi&al Co«Saittoe. 

a 7 H. & K. 151 ; 7 Jur. K. S. G84. \ ^ Supra. 


8 4 0. P. D., 438. 
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ak o&a non-tidai lion^avigabli river, the rirerward boundary of 
s^h laud as it existed before the ei^rojiohment being cleariy ascertaiiff 
So far as the point now" under coiitelldoration is concerned, all the 


phorities are a^eed tb0ife;there is no difference between tidal ogd non- 
lal ’or navigable and non-navigable rivers. Indeed Lord Hale himself 
liserves that there is no difference in this respect between the sea and its 
trms and other waters.^ The Court there was of opinion that the distinction 
Iklied upon by Lord Chelmsford betw{ie§i|:th cose where the old bound* 
aril are clear and defined, and thiO case where sftch boundaries are 
obliterated or otherwise unascertainable, was inconsisfent with the prin- 
ciple on which the lavf of accretion is founded, and following the decision 
in In re Hull & Selhy By> Co.,* held that if land is gradually encroached 
upon by water, ^t ceases to belong to the former oyvner, even though 
sucli land may be identified and its boundary ascertained. The law is * 
thus stated iji the very learned and valuable judgment of Lindley, J, 

^Gradual accretions of land from water belong to the owner of the 
land gradually added to : Rex v. Yarborough^ and, conversely, land gradu- 
ally encroached^ upon by water, ceases to belong to the former owner : 
In re Hull & Selhy Ry. Co,^ The law on this subject; is based upon 
the iiil|)ossibility of identifying from day to day small additions to or 
subtractions from land caused by the constant action o* running water. 
The history of the law shews this to be the case. Our own law may be 
traced back through Blackstone,^ Hale,^ Britton,'^ Bleta,® and Bracton,* 
to the Institutes of Justjnian,^^ from which Bracton evidently took his 
exposition of the subject. Indeed, the general doctrine, and its applica- 
tion to noil-tidal and non-nayigable rivers in cases where the old 
boundaries are not known, was scarcely contested by the counsel for the 
defendant, and is well settled : seethe authorities above citftd. But it 
was contended that *the doctrine does not apply to such fivers where the 
boundaries aje not lost ; and passages in Britton, in the Year Bool^ 
itod in Hale, De lure Maris^^, were referred tb in support of this vt 
Ford V, Lacey was also relied upon in support of this distinction. 


A BcV'to Maris?, p. 1, c. 1, Hargrave’s Haw Tracts, 6. 
8 5 M. & W,, 327. 

B 3 B. & 0. 91; 6 Bing. 163. 

4 5 M. & W. 327. 

B Vol. ii, c. 16, pp.^61, 262. , 

B De Inre Maris, oo. 1, 6. 4 i 

7 Bk. ii c. 2. 

8 Bk, iii, 0 . 2, §§'^6, &c. 



9 Bk. ii. o. 2. 

10 lost. ii.*l. 20. 


li jSwpra. * 

18 22 Ass. p. 106, pi. 93. 

1/. Bk. i. o. 1, citing 22 Ass. pL 98, 
7 H. & N. 151. 


! 



>58 * ALiuvieiff A1SC0 DUiWiosr : EK^iiisa and 




ton lays down as mle gra4tiai'wfe^ 

enure to the*’ benefit of the owner ok the bed of t&e rivhr: but he quali! 
this doctrine by adding, Mf certain boundaries are not found.’ The si 
qualification is found in 22 Ass. pi. 93, which ta,se is referred to in Haj 
ubi supra, *But, curiously enough, this qualification is omitted by X}al 
in his statement of the same case: see Callis, p. 51, and on its bei: 
brought' to the attention of the Court in In re ffull and Selby By* Co. 
the Court declined to recognise it, send treated it as inconsistent with^tla»' 
principle on which' the law of accretion rests. Lord Tenter den’s ob^&a- 
tions in Rex v. Yarborough'^ are also in accordance with this view; and, 
although Lord Chelmsford in Attorney-General Chamhern^ doubted 
whether when the old boundaries could be ascertained, the doctrine of 
accretion could be applied, he did not overrule the deci^^ion of In re Iltdl 
and Selby Ry. Oo.,* which decided the point so far as encroachments by 
the sea are concerned. . 

Upon such a question as this I am wholly unabJe to see any ^iffer-^v** 
ence between tidal and non-tidal or navigable and non navigable rivers: 
and Lord Hale himself says there is no difference in this inspect between 
the sea and its arms and other waters : De lure Maris, p. C. The ques- 
tion does not depend on any doctrine peculiar to the royal prerd|ative, 
but on the moiC general resjsoris to which I have alluded above. In Ford 
V. Lacey the ownership of the land in dispute was determined rather 
^7 the evidence of continuous acts of ownership since the bed of the 
river had changed, than by reference to the doct^jine of gradual accretion, 
and I do not regard that case as throwing any real light on the question 
I am considering.”® ^ • 

Whether rule of alluvion applies to grants of land in the United States 
bounded by ‘ sectional lines.’ — Not altogether dissimilar to the point I 
have just noticed is the question propounded, arid discussed with re- 
Ijjrkable ability and thorough-going research, by JMr. !^ouck in his 
tJJ ^tise on the Law of Navigable Rivers, whei’e he maintains that in 
Africa grants of land bounded by ^sectional lines,’ measured and 

I M, & W. 327, S 4 De Cf. & J. 69-71. 6 7 H. & N. 151. 

S & 0. 106- ^ 4. 5 H. & W. 327. 

ti qualification war,, ‘ and the old margin of the river or stream cannot be distinctly 
traced,’ ft. stained in draft sections 28 and 23 drawn by Mr, Monahan is inconsistent with 
the rule lai%dowa in Foster v. Wright ^ suina, and is apparently based ifpon the observation of 
Lord Chelmsford in Attorney -General rf^VhamhirSt supra, Monahan’s Method of Law, 190, 
eeotions 22, 23. 
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,‘f’ • ' ’ V ‘ ‘ j '' ' 

>N “Sj)?** ,i« . ' ' ' , 

E 'l by4ke acre shoiirA, vpffpoeA 1>^ placed" tipds^sihe same footing' 
the agri ‘limitati of ]ftoQjan lw> they are limif0d*towards thf 
r by mathematmal lines of snifVey ran on^ the top of the bank and do 
extend to the' edge p^^the- water'; that if, under the Rom|^n law, 
biefs of agri limitati are not entij^d to accretion by alluvion, there is 
reason why the grantees of si^idi ‘fractional sections^ — ^by which 
grm these grants are known in Ameriisa — should be entitled to the same 
“The right of alluvion,*^ sayi||^ learned author, “is dependent 
^the contiguity of the estate to water. The*water cannot add 
anything to property which it does not touch. If tte lines bounding a 
fractional section, therefore, mean anything, they limit the rights of the 
purchaser; and no alluvion can attach to such fractions because not 
bounded by the water, but by matbematical lines. The objection that i 
the space between the lines and the river is small, and of no benefit to 
the Governmient, and that, therefore, it ought to go to the grantee, is of 
\no fo^n If the Goi^nment sells nine hundred and ninety-nine acres out 
of a thousand, the remaining one acre still remains the property of the 
Government.*’^* But this argument has not met with the approval of the 
^prefne Court of the United States, which in Railroad Co. v. Sehurmeiry^ 

' follow^ subsequently in a long series of cases, ^ has ^eld that these 
mathematical lines or ‘ meander lines’, as they^are called, afe employed not 
as boundaries of the ‘ fraction,’ but as a means of defining the sinuosities 
of the river banks and of ascertaining the quantity of land comprised in 
the fraction; that in these cases the right of the grantee extends up to 
the edge of the water, and that therefore they are entitled to all accre- 
tions by alluvion. • , 

It seems to follow as a corollary from the principle of accretion, that 
if a riparian proprietor sells a portion of his estate reserving fo himself a 
strip iflong the whole length of the river frontage, such purchaser is not 
entitled to a%y increment by alluvion, because his estate is not in cont^^t 
with the water.* 

Nature of right acquired in increments by alluvion.— A ccrej^ 
by alluvion acquire the legal character of the huid to which they ad 
If the lord of a manor is entitled to land bordering on thej^'ea or 

that is to say, 


a river as part of his demesne, 


1 Houck on NavigaJ>le RiyorB, § 251. 

» 1 Wall. 272, cited in Gould on Waters 
^ Cited in Gould on Waters, § 76 (notes,) 
^ Houck on Navigable Rivera, § 257. 
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i& ys own ooctt^i^ll^^ , aee^oQB, 

&iB aytolutel/^; if auch a |^jboM t^abolent, tmA Hb 

aot otherwise limited the sea ot by the rivear, tl^en the oejs" 

acquire the safiB#oo{^1i^ iateiest in the tifoeretiofi 'as he haa 
adjoining tenement, and* the lord of &e manor acquires a hate £t^l 
interest in it, sabjectto the right of the copyholder; and if sas; 
is part of the waste of idie manor, the right of the lord to the 
will be subject to the rights of thei^lenanta for commo^l 
waste.^ ^ 

It is also an obvious deduction from the sa*^ p|in|^!e 
public highway extends across the shore to navigafele ’ water, 'it 
esntinue to be prolonged up to the edge of the water according as |1 
shore receded in consequence of accretions.® • • r ^ 

It has been held in America that, if a city ie Ihe owner of 
river bank, it is entitled like any private littoral or ripariaia 
alluvial increments annexed thereto; and similarly,^ an dmfpnrmeR 
lawfully constructed by a city along the margin of waters ^jj^k are. 
property of the state up to high-water mark, -it hee(y;i|e8jl!|f . artifip^) 
boundary of the adjoining piivate properties, and the c^Saojjuiiqs’a^^ifaR^ 
to accretions w^ch are sul^sequenily added.® •! 

Apportimuj Cent of alluv^n amongst competing fronfi 
by alluvion sometimes form in front of the lands of two' Or'^re'-lMo: 
or riparian proprietors. In such caseS a somewhat difficult problem some- 
iames occurs as to what is tiie proper method of appoHiomng them amongst 
such proprietors. The question does not appear to have arisen in England,* 

c 

1 Hall on the Seashore, (2Tid ed ), 112-114^ Morris* Hist of the Foreshore, 788-790 , Fbear 
on Bights of Water, 43 , Hunt on Boondanes (3i4 ed ), 34. 

3 Gould on Waters, 4 ^7. ^ 

6 lUd. ^ ' ** * 

1 4 Although the exact question has npt yot arisen in EngUnfi, yet i }0 deoifuon of the 
i of Appeal in v Oor^orfli^icm- of Seaford (Ii R. 6 Ch. App ) 651 ludioatds somefwhat 
i which the Courts there would be ijaoUued to^cq>t i£ such question arose belore them, 
^case the plaintiff claimed against the defendant Municipal Corporation, Speciiio per- 


fornpij 


toe of an -g^eehieut to let -out him the part of the beach opposite to his hold, aud 
it was witended bn bit behalf that he was’fmtitled to a lease of the whole of the beach com* 
pjjifltiftyween hues drairw ia prokwjgi^tion of tho sides of his field, but the Court h^H that 
^he Im^l^ries of tW pi4oe of land agreed tp be denused were hues draWn from the extre* 
jnfiaea of pl«untiff*a field perpendioblnr to the toast Vue* • 

^he -method of apportidjtment of what lad^Ied the * nuperffuous lands ’ (such portions 
tff Imda apqnh^ hy Railway Companies under theh^ statutory powers lasimetneiw t^an what is 



t^lsf C#^lii^ jiRl^ , 15 !^ chiefly ili*eo*qicetioi3i 
pte^ of jSat«rga*^il^d he^h;, that is^ the u%ot6 

w-watei* i&iai%:j^ aaapetrgJttfe th«> adjoinmgf littoral pto-> 
of ^[tissaehtifioltehjiifl Haine.^ AllaviaC formations 
i*ecisely the stoia»fo 6 tiiiig a$ flats^groand,* as regards 
apportionmeiit* 5Si0 question resolves itself into a 
I in each ^se> Spending for its solution mainly 
)'&Siderations which mast always Jbe hept in view^ 
^igh proprietor a fair share of the land, and to 
lient access to the water from all parts of his lahd 
e of the new frontage iu proportion to the extent o£ 
t^hat the extent of the property of each frontager 
tlie shore Or bank is, whether it consists of a deep parcel or a 
immatmaL It is also manifest that the rule txf 
•‘he tlier same whether the accretion is gained from 
navigable liver or a private stream. 

^ & if tM ^ 

^ liiejIconTlfcumtion ot the shoie or river baiit approximates to a 

thep^oWra is easy enough ; because then the apportionment 
^^y^fejMd^jJij^j^tf^rawing straight lines from the terminala pf tbo 
Several riparian or littoral e&||ates at rigl* angles to the 

w&ated for the OOnatruohOu of tiheir line and oLlior Tvoilcd, and wjnc-li, unless sold by 
Witbin a certain time, vest in and become the property of the o^yn^rp of tile adjoitwng land^, 
m propoition to tlio extent of*tUeir lands lespectively botUenng o i the same, tinder s 
of the Lands Clauses Consolidation Act, 1845) amoiijjst the ad^oiningj owners adapted in 
England may be rcp:aided as the ntaicst ajrproximation tp what, according^ to the law of that* 
ocftintry, would be a fair mode of division of aHmial land araonf^st pompeting frontagjeia. 

In Moody V Corbqti^ (3 B AS 859 , L R 1 Q B 51.0 , see also Smith y^Smi^hf L R 
a ISx, 282 J the Court of Queop^s Ctiuh held that snpeifluous lands §hon1d be apportioned 
lamcKOtg the oWnois of the ndjoinmu; lands, not aocoi (3in<J to the depth of tlioir land on the 
hmits of the fron^lge of simh 1 uid, but by drawing ^ straigjht lity5 from the pdint where tA 
«^^onndariea of two adjoining owner*? moot to the neaiesb*iKniit on the faitheat hnnt of 
superfluous land , bub o:i;i appeal the fexchoq^ei Chamber was of opimoii that wheto there JPo 
sereml adjoining proxiertios m contact with the superfluous land, it should bo divided $Jpng 
the owners of such adjoining properties m p) oJSorhow to the frmtayeh qf 
frontage what would be the length pf the line of contact of e^ioh property, if auch 1|K 
inade straight fiom the point of interaeotion of the boundi^nea on ope aide to lihe 
intersection of the boundaiies on the othlM* Thjts is ^i^isely th!b method of 
allnvions foUowed m America « ^ 

1 Ang<?!]il on iVateroourses (7th ed ), § 56 • ^ ^ 

• Oould on Wateafs, § ^ * 
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general course of iih© original banli or of the original high-w€ter mark 
of the fihorfe.* , f 

• But, if the general course of the shore or bank curves or 
bends^the problem assumes a more cliffioult#d!fepect. The general rule of 
apportionment which has been adopted iu America in such cases is to 
measure the whole extent of the old shore or river line to which the 
accretion attaches; then to divide the new shore or river line into equal 
parts corresponding in number to*the feet or rods of which 
or river line is found to consist by such measurement; and Iffter aliddiuj^ 
to each proprietor as many of these parts as he o^jj^ned feet or rods on the 
old line, to draw lines from the original terminals of the boundaries of 
each littoral or riparian property to the points of division on the new lilies 
If, for example, the shore or river line of two confer mi nous properties 
owned by A and B before the formation of alluvion, was 20J) rods in 
length, A’s share being 150 rods and B^s 50, and the newly* formed line is 
but 100 rods in length, then A would take 75 rods, tnd B 25 rods of thq^ 
line, and the division of the accretion would be made by drawing^a line 
from the extremity of the boundary line between the t^o prop<?rties to 
the point thus determined on the now lino.* The dividing lines will 
diverge or converge and each proprietor wdll consequently have a greater ^ 
or a less frontage on the n^v water line than he had on the old, according 
as the new shore or river line forms a convex or a concave curve against 
the water.® 

This rule is to be modified under certaiti circumstances, namely, 
where the shore or river line is elongated by deep indentations or sharp 
projections, its length should be reduced by equitable and judicious 
estimate, and the general available line ought to be taken before it is em- 
ployed in making the apportionment.^ 

The rule ft)r the apportionment of accretions by alluvion is, as I have 
Md, practically the same as that which governs the aj^ortionment of 
ich, flats-gi’ound or flats ; and in America when flats lie in a cove or re- 

Anf^ell on Waterconrsos ed ), § 55^ Gould on Waters, § 163. This rule is taken 
friffl¥letLisart, Soo note A at *lho end of the loctnre, p. 176, infra, 

SiJ^ould on Waters, § 163, in fin. It is perhaps more correct to say, ‘ according as the 
or river ljue is greater or less than the old shore or river line in length,* for the 
dividingi|^OB will ho equally divergent, whether the new shore or river line lorms a convex or 
a concavtJ^urve against the water, if only thg^ length of each cui’'^cs happen to be greater 
than the length of the old shore or river line, 

^ Angell on Watercourses (7th ed.) § 66 ; Gould on Waters, § 164. 
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^ ceaa, thei«|outh of which iwidoi&ttoij^ ^ey p»re a^ortioned by drawing 
parallel lines from '€be ferfremiiM divish^nal lines of# the littoral 

properties perpendicular to an iinagfr^y baise liiio run across the mouth 
of the cove from headland .to JaseadlanS ; but where the mouth of the cove 
is so narrow that it is impossible to make the apportionment by draw 
ing such parallel lines, the apportionment is made by drawing con-' 
verging lines from the extremities of the divisional lines of the littoral 
points upon an imaginrfy base line run as above, such 
peiilM bei^P determined by giving to each proprietoif a width upon the 
^aseJine proportional to the width of his shore line. K a cove or inlet 
is .so irregular in outline and so traversed by crooked channels, that none 
of the rules that have been stated are applicable, the only course is to ap- 
portion the flats in fuah manner as to give to each proprietor a fair and 
equal proportion by as near an approximation to these rules as is 
practicable.^ ^ 

4 ^rule some whati different from any of tliose that I have already 
mentioned, was adopted in the case of Thornton v. Granty^ in Ehode 
Island, where tlie question arose with reference to the extent of the water 
.frontage of two oonterminous littoral proprietors, it being alleged that 
the defendant was so constructing a wharf in front of his premises as to 
^ encroach upon the plaintifC’s water frontage, i^tbough tlieferharf did not 
actully project beyond .the divisional line prolonged to the edge of the 
jl^ -water at low-water mark. Durfee, J., in delivering the opinion of the 
Court, after referring to the above rules, said : — 

“ In the case before us we are not called upon to*partition alluvion 
or flats, but to doterrnjiie the extent of the plaintiff’s water front. The 
principle involved, however, is very much the same in the one case as in 
the other; and we are therefore not insensible to the guidance *10 be de- 
rived from the deeisidnsfeited. But these decisions do iiQt establish any 
one iiivariabl^ule, and it is quite evident that no one of the several rulA 
which they do suggest could be applied in all cases without sometinOT 
working serious injustice. In the case at bar a solid rock projecting 
to the main channel has preserved tibe shore.'bf the plaintiffs from imri- 
tion at that point, but has allowed quite a deep inward curve Iwolid 
that point, while the shore of the defendants, having no such pro^Ctmn, 
has conformed more to the course of the river. The cousequence^l^ that 

* * • V 

• Gonld on Watora, § 164 ; Angoll on Walirfonraos (7th ed,). § 66. 

« 10 K. J. (477), 489, cited in Gould on Waters, § 166. 
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if we draw a front line from Lfedland to headland, and theindraw the 
division line «o as to give to each of proprietors ‘ a length of front 
line proportionate to the length of their original shore, the division line 
will pess diagonally across what would orj3di\arily be regarded as the 
water front of the defendant’s laiid. This is a result which dbes not 
commend itself to us as either reasonable or just. We have decided 
upon another rule, which to us seems equitable, and which, for our pre^ 
sent purposes, in the circumstanceO of thija case, leads to a satis- 

factory result. The rule is this : Draw a line alohg the mfiCm chatiinel 
in the direction of the general course of the current in front of the two 
estates, and from the line so drawn, and at right angles with it, draw a 
line to meet the original division line on the shore. This rule is not 
unlike the rule adopted in Oray v. Dehice^ It will giyie the plaintifPs as 
large an extent of water front as we are disposed to allow them and 
upon the front so defined we will grant them an injunction to prevent 
the defendant from encroaciiments.” * 


II. Dereliction. — In the phraseology of Eiigli.sh law the expression 
dereliction is generally used in modem tiines2, in j)refer(%ice to the term 
reliction used by the American lawyers® (borrowed apparently from the 
relictio of the Civil law), to denote a sudden and perceptible shrinking or 
retreat of tli^ sea, or of^a river, and d^n'elict land is used to denote 
laud suddenly, and by evident marks and bounds, left uncovered by water. 

Ownership of lands abandoned by the sea or a tidal navigable 
river.— -Lord Hale says:-‘‘?^ow as touching the accession of laud per 
recessum maris, or a sudden retreat of the sea, such there have been in 
many ages &c. 

"'This accession of land, in this eminent and sudden manner by the 
recess of rthe sea, doth not come under the former title of allnvio, or 
increase per projection cm ^ and therefore, if an information of intr^ion be 
If id for so much land relict per mare, it is no good defence agninst the king 
th/nake title per eonsuetudinem patriae to the marettuin, or sabulonem 
pek mare projectum ; for it is an acquest of another nature &e. 

And yet the true reasdn of it i,^ because the soil under the water 
miis-Lneeds be of the same propriety as it is when it is covered with 


^ ” is ^sod by Lord Hale and Mr 

on Watorcoiirsee (7th cd.), § 67. 


Mr. Schultes. 


4 Dali on the Soaahoro (2ud ed.), 115, Morris’ Hist, of tho-Foroahoro, VSl, 808; 
Angell on ’Watercooraes {7th od.), § 67 ; Hunt on BonndarieB (3rd od 30. 



• 'll '^'1 7 'i 

water. the soil of odva?^, with water, he thi^ 

king’s, it cannot •become tie the water hath left 

• '"V. 

Then after ci^ng soqie authorities, he eontiniies : — 

** But a subject may possess a navigable river, or creek or arm of the 
sea ; because these may lie within the extent of his possession and 
acquest. 

‘tPCh^onsequence of thi8*,is ; thfib the soil relinquished by such arms 
^ of^the sS^ ports dr creeks ; nay, though they should be wholly dried or 
stopped up ; yet such soil would belong to tbe owner or proprietor of that 
arm of the sea, or river, or creek : for here is not any new acquest by 
the reliction ; but the soil covered with water was the subject’s before, 
and also the wate^i itself that covered it; and it is so now that it is dried 
up, or hath relinquished his channel or part of it.”® 

From this it is clear thai in tbe case of dereliction, the ownership of 
^ the (lerelict land follows the ownership of the bed while it was covered 
with water. Accordingly, if the dereli^"^ land is a portion of the bed of 
the sea or of a^tidal navigable river, in England it primfi facie belongs 
to tbe Crown but if a districtus maris or a portion of the bed of a tidal 
navigable river within certain boundaries belongs to a subject, whether 
under a charter, or grant,, or by prescription, it coiAinues to be his 
property if the water retires from it suddenly.“* 

This is also tbe rule in those states in America which have adopted 
the Common law distinction between tidal and iion-tidal rivers. But in 
those states where the ownership of the bed of a river’ is determined by 
its navigability or non-uavigabijity in fact, derelict land forming part of 
the bed of a navigable river prima facie belongs to the state, and where 
it is a part of the bed of a non-navigable stream, it belongs to the adja- 
cent riparian owner.^ ' The ownership of land relicted by the sea is of 
course the sa^e in all the states. 


A Hulo, de lore Maris, p. 1. u. 6 ; Hargravo*s Law Tracts, 30, 31 j Morris’ Hist. the 
Foreshore, 397-399. ^ * 

» Hale, do lui’o Maris, p. 1. o. 6 ; Hargrave’s Law Tracts; 82 ; Morris’ Hist, of J|oro- 
shore, 399. Cf. Ibid, 381. 

8 Halo, do lure Maris, p. 1. c. 4 ; Hargrave’s Law Tracts, 14 ; Hale, de lore 1. 

o. dj Hargrave’s Law Tracts, 30, 31 ; Schultes on Aquatic Eights, 121 j Woolrjch Jf Waters, 
(2ad ed.), 46. « ^ 

4 Hunt on Boundaries (3rd od.), 34. Hall’s remarks in his Essay on the Seashore 
(2nd od.), 142, 143. ^ tJoold on Waters, § 158. 
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^ ESffect of inimdatidii o& tbe owibrsbip of l«uads.--For similai^easons,^ 
if the sea, «r* a tidal navigable rivCT owned by the Crown suddenly over- 
flows the lands of private individuals, and landmarks, maps, mines under 
the sea, or even the evidence of witness^s^ ^afford* certain means of 
identifying sUch lauds, they remain the property of the former owners 
as well during submergence as afterwards ; and the right of the Crown 

does not attach thereto when the sea or the river retires and leaves them 
* 

dry, although the overflow may h*,ve continued for such len^h of time 
as not only todefabe all marks or signs of the lauds, 'but als^io rejaaler 
them completely a ^ai-t of the sea or of the river ^ 
In America, the rule is precisely the same.2 ^ 

a subject,’’ says Lord Hale, ^‘^baih land adjoining the sea, and 
the violence of the sea swallow it up, but so that yet tjjere be reasonable 
marks to continue the notice of it ; or though the marks be defaced ;‘^yet 
if by situation and extent of quantity, and bounding upon tjie firm land, 
the same can be known, though the sea leave this lai^l again, or it Be by 
art or industry regained, the subject doth not lose his projndcty : and 
accordingly it was held by Cooke and Foster, M, 7 Jac< C# B. though the 
inundation continue forty years,” 

If the marks remain or continue, or extent can reasonably be cer- 
tain, the case i^ clear. — Dy. 326. — 22 Ass. 93.”^ 

The same view is thus expressed by him in another passage in the 
same treatise : — 

‘^It is true, here were the old bounds or ma^’ks continuing, the 
Hedgewood. But*suppose the inundation of the sea deface the marks 
and boundaries, if the certain extent or conte^nts from the land not 
overflown can be evidenced, though the bounds be defaced, yet it shall be 
returned to the owner, according to those quantities and extents that it 
formerly had. ^ Only if any man be at the chelrge of inning of it, it 

S a decree of Sewers be may hold it till he. be r^mbursed his 
IB was done in the t'ase of Burnell before alledged. But if it be 

ilo loie Maris, p. 1 . o. 4 ;*J3argravo*s Law Tracts, 15 j Blaxjk. Comm. 262 j Viuer’s 
B. a 2; Comyus’ Dig. f^rorog- D. 62 ; Schultes on Aquatic Rights, 122, (Schultes 
it, according to Herodotus, this was the law among the Egyptians too) ; Hall on 
(2nd ed.), 129-130 ; Hunt on Boundaries (8rd ed.), 35 j Coulson & Forbes’ Law of 
)2. 

on Waters, § 158. • • 

* Hale, de lure Maris, p. 1 , c. 4 ; Ilargravj’^^jaw Tracts, 16 j Morris’ Hist, of tho Fore- 
shore, 381. 
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freely l«it again by the reflux ,bf the eea, the owner may bav^ 

hig land as befoi^e, if he can make ^ out. Irliere and what itf was; for he 
cannot lose his pr^riety the soil^.i^ough it be for a time become ♦part 
of the sea, and within the^miraFs Jnnsdiction while it so contiilUes*”^ 
Callis puts this case — The sea orerflows a field where Sivers men's 
grounds lie promiscuously, and there continueth so long, that the same is 
accounted parcel of the sea ; and then after many year|f the sea goes 
back an(^eaves the same, but the* founds are so defaced as the bounds 
thereof b^lcan exfinct, and grown out of knowledge, it may be that 
the king shall have^those grounds ; yet in histories I find that Nilus 
every year so overflows the grounds adjoining, that their bounds are 
defaced thereby, yet they are able to set them out by the art of geo- 
metry,’’® * • 

* EfFept of sudden change of the bed of a river on ownership of lands 
newly occupied. — If a river, whether tidal or non-tidal, navigable or non- 
^ navigable, instead of shifting its natural channel laterally by the gradual 
and insensible erosion of any of its shores or banks, suddenly forsakes it 
altogether, and* by the incursion of its waters forms an 'Entirely new bed, 
in the lands of a private individual, the right to the soil of the new bed 
remaiifs in him as before, and he accpires an exclusive right of fishery 
in the new channel, subject, though it may b|, in some cdles, to the right 
of navigation on the part of the public.^ 

The point was raised in the case of the Mayor of Carlisle v. Graham^ 
which was an action for trespass to plaintiff’s several fishery in the navi- 
gable tidal river Eden, such fishery having been derived under a grant 
from the Crown, It appeared that about the year 1693 the river began 
to leave its former bed where plaintiff’s fishery was situate, and to flow 
down a channel which was formerly a ditch on the laud of ftie Earl of 
Lonsdale, under whom defendants claimed. The plaitrtiffs claimed to 
have the se^ral fishery in the new channel, but the Court held, tha»t 
right of the Crown to grant a several fishery in a tidal river depends o^ts 
proprietorship of the bed, and that the bed in this case remaina 
before, the property of the former •owner, •fee^y, C. B., delivering Jjho 

1 IlalO) de lure Maris, p. 1. o. 4 ; Hargrave’s Law Tracts, *16 ; Morris’ Hist, of 
shore, 883. , 

8 Callis on Sewers, 51. g 

8 Schultes on Aqv^ic Eights, 12»; Woolrych on Waters (Snd ed.), 47 ; Oonl^o Watei’s, 
§ 169 j Miller V. Litile, L. E, 3 Ir. 304,- Carlide v. Qrakam, L. E., 4 Ex, 361. 

^ L. E, 4 Ex. 361, 
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Judgment of the CouTt, said the authorities aucieut an4*uiodera 
are uniform td the effect that, if by the irruption of the waters of a tidal 
rivei^, an entirely new channel is formed in the land of a subject, although 
the rights of the Crown and of the public maj come into existence, and 
be exercised *in what has thus become a portion of a tidal river, the right 
to the soil remains in the owner, so that if at any time thereafter the 
waters should gfecede and the river again change its course, leaving the 
new channel dry, the soil becomes hgain tiie exclusive property of the 
owner free from alt rights whatsoever in the Crown or in the j)ublic/’^’^ 
Custom as to medium filum of Severn being the common boundary 
between opposite littoral manors — A custom, apparently founded upon 
the principle which we have just now considered, is recorded by Lord Hale 
in his De lure Maris, 2 according to which the filum -aquae or the middle 
thread of the river Severn, a tidal navigable river, forms in that portion of 
its course which lies between Gloucester and Bristol, the common though 
fluctuating boundary between the manors on either side, according as tbe, 
river shifts its channel from time to time. It is important to bear Ibis 
instance in mind, as being the English counterpart of a custom more 
generally prevalent in India, chiefly on the banks of rivers in the Punjab. 

In England, derelict land cannot , as a general rule, be claimed by a 
subject or the Iferd of a mai^r by custom but it may be claimed under 
a grant from the Crown or by prescription ; and if a creek, arm of the 
sea or other districtus maris has been acquired by such grant or by pre- 
scription, the land derelicted within the known boundaries of such dis- 
trictus maris beloilgs to the owner of tlie districtus maris, provided, 
however, in the case where the title claimed by prescription, it is 
shewn that the prescription extends to a right of property in the soil, and 
not merel/to an incorporeal franchise.^ 

Border instances between alluvion and dereliction — On the border- 
h^jid between alluvion and dereliction, a question of somob nicety, and 
letimes of practical difficulty too, may arise where, for instance, the 

\% Hale, do lure? Maris, in Ilafei^avo’s La’y Tracts, 5, 6, 13, 16, 37, Reg. v. Betis. IG Q. 
B. m2\x 

c ® do Hire Maris, p. 1* cc. 1, 5, G ; Tlargravo’s Law Tracts, 6, 10, 34 j boo also Lord 
Hail's Virst Treatise, printed in Morris’ Hist, of the Foreshore, 353-3 >4. 

^ 1 K6>b. 301. For an instance of a local custom entitling lords of manors to derelict 
lands, cf. Morney-Oemral v. Turner^ 2 Mod. 107^ • * 

4 6 Bacon’s Abr. t. Prerog, 400 j Hale, do JJJfe Marifl, cc. 4, 6 ; Hunt on Boundaries^ (0rd 
ed.)) 34. 



BOpDJBB INSTAirOES BBTWEBK M-BBUnOK BEEEUCTIOB^ 

across a marshy arm or inlet of 
’tiie sea and the inlet gradually 
decreasing until at last the entrance is quite blocked up, and the inlet 
becomes a lake or pond^ wjiich afterwards by evaporation and dr^inage^ 
naturtil or artificial, becomes dry land ; or where, for instance, a navi- 
gable river suddenly shifts its main channel leaving on a portion of 
its old bed an arm or branch of its own, more or less stagnant, and 
separated from the main chijnnel a long stretch of sandbank, and 
suflh branch or arm gradually becomes closed at both* ends until it be- 
comes a lake, which at last silts up in the same Tv^y as it does in the 
case of an arm or inle? of the sea. Does such an ‘acquest* belong to 
the Crown or to the owner of the adjacent land ? Is it to be regarded as 
derelict land or a%au alluvial accretion ? 

* There can be no doubt that so long as the communication between 
the arm or jnlet and the sea or the main channel of the river is not 
^actually shut out, th^ soil of such arm or inlet continues to be part of 
the public domain, and as such belongs to the Crown. It is equally 
clear that the cisviier of the adjacent land becomes enti^^led iure alluvionis 
at least to so much of the uncovered or dry soil as is gradually added 
theret(f by the slow and insensible decrease of the water of the arm or 
inlet, between the time that the closure of its communfcation with the 
sea or the main channel of the river first commences until such commu- 
nication finally ceases. At this period of final exclusion of the sea or 
of the river what was an arm or inlet before, becomes transformed into 
a lake or pond. Such period, therefore, must be regarded as the punctum 
temporis with referen^je to which the right of the Crown or of the adjacent 
owner to the ‘ acquest ’ must be determined. If the formation of the bed 
of the arm or inlet be such, that as its communication with thd sea or the 
main channel of the i^ver gradually diminishes, the bed pf such arm or 
inlet also gradually silts up, and that to such an extent that at the momej| 
when the communication finally ceases, the whole bed is uncovered 
becomes dry, it ought to be deemed an accretion annexed to the adjaoent 
soil by alluvion and therefore belonging to thfe owner of it. But if, the 
other hand, the formation of the bed of the arm or inlet be suckj/'tfiat 

at the time when its communication with the se^ or the main c^t^el 
of the river finally stops, such arm or inlet becomes a lake or pond; then, 
as the right to the lake or pond at ^he time of such final cesa^ftioi) of 
oommanication musii vest in someffody, and as sacli lake or pond cannot 
22 


sea gradiiglly. heaps up a bar to itsel|r 
the sea, the com>nunication b^weln 
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J>e regarded as aa accretion by al^vion to tbe adjacent must 

vest in th^ Urown. The r^ht of the Crown to snoA lake or pond may 
also ^oe supported on the ground that the final exclusion of the sea or the 
river ajhd the consequent transformation of th^ .arm or inlet into a lake 
or pond was not a gradual but a sudden event. 

Such peculiar cases, however, as these, must depend upon circum- 
stances disclosed in the evidence, the general criterion for determining 
the ownership of the ‘acquest’ iiS each case being, wheth^ the fluvial 
change which caused it was gradual and insensible or suddeai and 
fest. ^ 

III. Islands.— Ownership of islands.— An island rising up in the 
sea or in a tidal navigable river, prim^l facie belongs by Common law 
to the Crown, ^ and in America, to the respective ntates, which have 
adopted tbe rule of the Common law with respect to the ownership 
of the bed of such river. The same rule is equally applicable to an island 
rising in a non-tidal but navigable river, in those states in America where^ 
the bed of such river belongs to the state.* Id short, the ownership of 
islands thrown up in the sea or in a river depends on^ the ownership 
of the soil on which they rest^, and is governed by the same rule as 
that which regulates acquisitions by dereliction. An island is g?nerally 
formed either ^by the recpaion or sinking of the water or by the accu- 
mulation or agglomeration of sand and earth on the bed, which be- 
comes in process of time solid land environed with water. In either 
case the island is part of the soil of the bed of the sea or river, and its 
proprietorship milst therefore necessarily follow the proprietorship of 
the bed. There is a third mode in wjiich an island may be formed, 
namely, when an arm of the sea divides itself and encompasses the laud of 
a private dwner ; in such case, the ownership of the land, though now 
transformed into an island, remains in him as before.^ 

Q It follows from the reason I have just indicated that, where a dis- 


1 Bracton, lib. ii. c. 2. § 2 ; Flota, lib. iii. c. 2. § 9 ; Hale, de lure Marie, p. 1. oo. 6, 6 ; 
Hargravo’a Law Tracts, 17, 30 ; Calliy on Sewers, 45, 47 ; Sobaltes on Aquatic Eights 117 ? 
Hag on the Seashore (2ad ed), lSo-142 ; Phbar on Eights of Watjr, 11, 44; Jerwood on 
Seashore, 189 ; Woolrych on Waters (2nd ed.) 36, 37. 

^Lngell on Tide Waters, ^87 ; Houck on Navigable Eivers, § 264-269 ; Gould on Waters, 

1 160. 

• Molj^han’s Mcihod of Law, 197, sec. 25. , » 

^ Hale, do luro Maria, p. 1. c. G ; Hargrayo^foLaw Tracts, 87 ; Sohnltos on Aquatic Eights, 
120 i Woolrych on Waters (2nd ed.), 37. 
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trictus mans, or a portion of the fc# a ial^ Bavigable rivar belongs 
to a subject, either by charter <>r island •which rise * 

witliin the known metes and bounds of such private property wil^also 
belong to him. # 

Bord Hale thus lays down the law with regard to islands in the De 
lure Maris : — 

As touching islands arising in the sea, or in the arms or creeks or 
havens thereof, the same ride hoMa^ which is before observed touching 
ao^ests b^he reliction or recess of the sea, or such arms or creeks 
thereof. Of common right and primd, facie, it is true,*'they belong to the 
Crown, but where the interest of such districtus maris, or arm of the sea 
or creek or haven, doth in point of propriety belong to a subject, either 
by charter or prescription, the islands that happen within the precincts 
of such private propriety of a subject, will belong to the subject accord- 
ing to the Jimits and extents of such propriety. And therefore if the 
^west side of such an* arm ot the sea belong to a manor of the west side, 
and an island happen to arise on the west side of the Slum aquae environ- 
ed with the water, the propriety of such island will entirely belong to the 
lord of that manor of the west side; and if the east side of such an arm 
of the%ea belong to a manor of the east side usque filum aquae, and an 
island happen between tbo, east side of the river and th# filum aquae, it 
will belong to the lord on the east side ; and if the filum aquae divide 
itself, and one part take the east and the other the west, and leave an 
island in the middle between both the fila, the one half will belong to the 
one lord, and the other to the other. But this is to be understood of 
islands that are newly made ; for^if a part of an arm of the sea by a 
new recess from his ancient channel encompass the land of another man, 
his propriety continues unaltered; And with these diversities n-grees the 
law at this day, and Bracton, lib. 2. cap. 2. and the v^jry texts of the 
civil law. Ftr the propriety of such a new accrued island follows 
propriety of the soil, before it came to be produced.''^ ^ 

IV. Avulsion.— Where the impetuosity of a river dissevers a portion 
of the land of a private individual and irausports it to the land of 
another, it remains the property of the former owner, unless he abstiLns 
from taking possession of it for so long that ^t cements and co^e|pdh 

t 

J Hale, do Tnro M^aris, p. 1. c. 6^ Hargrave’s Law Tracts, 36, 37 j Morris* of th© 
Foreshore, 405. Of. Halo, de lure 1. o, 4; Hargrave’s Law Tracts, ^7 ,* Morris 

Hist, of the Foi*©8hore, 883, 
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\ . e. 

^with tlie land of the other peTson*y This is called title by avuShion,^— -a 

species of aic<|uisitio& dealt with by Bracton, Fleta, Blhckstone, and other 
subsequent text writers, but never judiciallj discussed^ probably because 
no ca^ of the kind has ever arisen* 

B* Inerementa Flnvialia. 

I. Alluvion. — The principles which govern the ownership of accre- 

tions gained by alluvion from private streams, and the modes of their 
application to varying circumstandist are. obviously the same as those 
which I have already discussed in my observations concerning thc^ea 
and public navigable rivers.® ^ 

II. Dereliction -Ownership of derelict beds —Land left dry by the 
sudden dereliction of a portion of the bed of a private river or stream 
belongs to the owners of the adjacent soil and not to the Crown, because 
the ownership of such bed was in the adjacent riparian' owners while 
it was covered with water. Where the whole bed of such private river 
or stream dries up by sudden dereliction, then, inasmuch as the bed oi^ 
such river or stream, as explained in a previous lecture,® belongs to the 
riparian proprietor on each side up to the middle thread of the stream, 
such derelict land is divided between them equally ; and where there are 
several riparian proprietors on each side of the stream, the derelict^and on 
each side of th^ middle thread is divided amongst the riparian proprietors 
on that side only, according to the extent of their respective riparian front- 
ages, the middle thread in each case being the middle line between the 
banks of the river or stream when the water is in its natural and ordinary 
stage, without regard to the cliannel or deepest part of the stream/ 

ElQEect of sudden or gradual change of the bed of a stream ou the 
position of the boundary line between conterminous proprietors.— For 
similar reasons, land suddenly overflowed by the waters of a private river 
or stream remains after subsidence or recession of the waters, as it did be- 
fiS^e, the property of its former owner, and the original medwm filum con- 
tinues to mark the common' boundary between opposite riparian estates.® 

1 Bracton. lib. ii, c. 2. § 1 ; Flctr^ lib. iii. 2. c, 2. § G ; SohulfcoB on Aquatic Eights 116 ; 
Hot? jk on Navigable Rivers, § 270 ; 2 Black. Com. 202 j AngoU on Wafceroourses (7th ed.), 
§ 67 ; Woolrych on Waters (2n^ od.), 86, 47. 

£/. AngcU on Watorcoursos (7th ed.), § 53. 

S Siipra^ 92. 

4 SchVjteB on Aquatic Rights, 121 ; Angcll on Watercourses (7th wd.), §§ 67, 58, 

t Schultes on Aquatic Rights, 123 ; Hunt oarfBoundarios (3rd ©d.), 37} Ford v. Laesyf, 
7H. &N.151; VJur. N.8. 684. 
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course, the medium* jUluTu of the new becomes the boundary line 

between opposite riparian properties ; but if the change is suddeufand 
manifest, as for instance^ irahen it arises from a freshet, the csriginal 
" medinln fllum continues to mark the boundary between them,^ 

III. Islands. — The right to the ownership of islands formed in a 
private river or stream depends, as in the case of land left dry by sudden 
dereliction^ upon the ownership, of tfie^bed®; consequently, the ownership 
oftfen islara varies ‘according to the situation of it with reference to the 
middle thread of the rnrer or stream. If i1, lies wholly on one side of the 
middle thread, it belongs exclusively to the riparian proprietor on that 
side ; if it. rises exactly in the middle of the river or stream, it is divided 
between opposite siparian proprietors by the middle thread ; but if it 
so forms that it lies nearer to one side of the river or stream. than to 
the other, the apportionment amongst opposite riparian proprietors is 
still made by the middle thread, with the result, however, that a greater 
portion of the island is given to the nearer riparian proprietor than to 
the riparian pr(Vprietor on the opposite side. If the island lies in front 
of the lands of several riparian proprietors on each side, the division is 
made according to the extent of their respective riparian frontages.^ 

These rules, therefore, are substantiallj^ the same %-s those which 
have been laid down by the Roman Civil law on this topic, and which wC 
Lave already discussed in the last lecture.* 

The rules on this subject, however, are more definitely laid down in 
the code of Louisiana. They are as follows : — Islands and sand-bars, 
which are formed in streams ijot navigable, belong to the riparian 
proprietors and are divided among them according to the rules prescribed 
in the following articles : If the island be formed in the ^middle of 
the stream, “it belongs TLo the riparian proprietors whose lands are situated 
opposite the tisland.. If they wish to divide it, it must be divided by||| 
line supposed to be drawn along the middle of the river. The riparian 


1 HalO/ d© luro Maris, p. 1. c. 1 ; Hargrave’s Law Jraots, 6, 6 j Ford r. Lacey ^ 7 H. & N. 
161 j 7 Jur. 8. 684 ; Foster v, Wright, 4 0. P. I). 438 ; Gouft on Waters, § 159 ; Hnn# on 
Boundaries (3rd ©d.), 87 ; Angoll on Watorooursos, (7th ed.), § 63 ; Monahan's Method of Lawy 
196, BOOS. 24, 25, (the second part of the section is opposed to Foster v.^Wright). " 

• Monahan’s Method of Law, 197, see. 26. 

• Angell on Watercoiirses (7th ed.f, § 44 Gould on Waters, § 168 ; Hunt OTimomd&tim, 

(Srded.), 29. • . 

4 Supra, 123, 126/ 
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proprietors then severally take the%>rtioti ol the island which iropposite 
their land, m proportion to the Trent they respectively have on ther 
streian, opposite the island. If, on the contrary, the island lie on 
one of the sides of the line thus supposed to^he drawn, it belongs to the 
riparian proprietors on the side on which the island is, and milst be 
divided among them, in proportion to the front they respectively have on 
the stream, opposite the island.’’^ 

Mode of division of a second islafid formed between the fi;|rst and the 
opposite mainland. — An interesting question sometimfes occurs^here, aHer 
the formation of an island, a second island appears between the first and 
the opposite mainland ; or where the extent of 'ftie right of fishery of 
opposite riparian proprietors, which in a private river generally does, and 
in a public navigable river may by special local usagi^, extend up to the 
middle thread, has to be determined after the formation of an island. * 

The latter point arose in Earl of Zetland v. The Glover Iworporation of 
Perth with regard to the extent of the right of fishing in the river 
Tay in Scotland, in which, although it was a public navigable river, the 
right of fishing belonged by special local usage to tlA3 riparian pro- 
prietors usque medium filum. There a drifting island had sprung up in 
the channel' so as to impede or embarrass the exercise of the right^f fish- 
ing by the E^rl of Zetlai^d, one of the riparian proprietors ; and it was 
contended on his behalf that, as it was nearer his side of the river, his 
right of fishery extended up to the middle thread of that branch of the 
river, which lay between the further side of the island and the opposite 
mainland. But the House of Lords held that the island was to be 
reckoned as part of the bed of the rivef and that the middle thread was 
the middle line between the original banks. Lord Westbury said that, if 
the island had become annexed to the bank so as to form a permanent 
accretion, there would have been a new medium filum. 

The former point arose in Massachusetts in America., in Trustees 
of HopMns Academy v. Dickinson^ where Chief Justice Shaw laid down 
that the filum aquae, which should determine the ownership of the 
second island rising in a priv^ite stream, is not the original middle thread 
but the new middle thread of the channel between the first island and 
thc» niver bank on the* side on which the second island rises. He thus 
^id^uBsed the point in his judgment 
% 

‘ Angofl on Watercourses, (7th ed.), § 45. * L, B. 2 H. L. So. 70. 

^ 9 Cush. 544, 547-550, cited in Angell on‘Wai#roonrses, (7th ed.);§ 48 a. C/. Gould on 
Waters § IGG. • 
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Absuming the thread of the was immediately befor% 

stich land made itrf appearance, thia ralo:ii|fii|pa8 the whole fsl^nd, or bare 
ground formed in the bed of the river, it ?it be wholly on one side of^ the 
thread of the river, to Jbbe owner on that side ; but if it be so donated 
"" that il is partly on one side and partly on the other of the thread of 
the river, it shall be divided by such line , — L e., that line which was 
the thread of the river immediately before the rise of the island, — and 
held in severalty by the adjacent prdpfietors. But that line mnst thence- 
foiDh cease TO be the*thread of the river, or filum ajjuae, because the 
space it occupied has erased to be covered with water. But, by the fact 
of an island being formed in the middle of the river, two streams are 
necessarily formed by the original river, dividing it into two branches. 
The island itself, •having become solid land, forms itself a bank of the 
new stream on the one side, and the old bank on the main shore forms 
the other. And the same rale applies on the other side of the island. 
There must, then, be a filum aquae to each of these streams, whilst the 
old filum aquae is obliterated to the extent to which land has taken the 
place of water.^ But this island, having all the characteristics of land, 
may soon be divided and subdivided, by conveyances and descents, and all 
the mo®es of transmission of property known to the law, and thus be- 
come the property of different owners. I^w suppose^ another island 
formed in one of these branches, between the first island and the original 
main shore. It seems to us that it must be divided upon the same prin- 
ciple as the first; but, in doing it, it will be necessary to assume as the 
filum aquae the middle line between the first island* and the original 
river bank on that side. If this^is a correct view of the practical conse- 
quences flowing from the adoption of the principle stated, — and it appears 
to us that it is, — an obvious difficulty presents itself, in making that line 
a fixed standard for the demarcation of the boundaries of real estates 
between conterminous proprietors, which is itself fluctuating and chang% 
able. Perhaps a satisfactory answer to this may be found in the sugges- 
tion, that the rule is equitable, and as certam as the proverbially reliable 
nature of the subject-matter will •admit ; ’and* in adapting it to ^he 
varying circumstances of different cases, a steady regard must be had fjp 
the great principle of equity, — that of equality. This changing <Je ^he 
filum aquae seems not to be distinctly treated in any case ; butit seems 
that it must necessarily occur many cases. In addition^ to those 
already mentioned, suppose a ryfcr,*by slow accretions or washing away, 
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^widens or narrows on both sid^ aJ^it may, bat tmeqnally, the filnm aquae 
must chang« its actual line. Snp^sing an island dividing a river for 
soup distance shall be wholly washed away, the filum aquae must shift 
and p^s along a line which was formerly soHil land.” 


Note A {referred to in note 1 on p. 102.) 

II faut, 1® mofiurer toTito I’etendue de rancien rivi^o ot compter combien cbaqno riverain 
y poBSede de perches, de toises, on de pieds de face. On doit compter par peaches, tois^4>u 
piodB, Belon que cola Jst ncoessaire, pour eviter lea fractions dans la mosnre de ohaqao 
terrein en particnlier. ^ 

2° Oil additione cos differentes quantites de toises, par exemplo, qne Ton a troiivees par 
roporation prec<$dento ; et cn sapposant que le total se monte i\ denx cens toises, on diriso on 
deux cens parties egules le nouveau rivage de ia riviere, ot Ton doskner a chaquo oo-partageant 
antant de portions de cette derniere rive qu'il possedo de toisop sur rancienne. 

Alors, pour faire le partago, il ne rcste plus que de tirer des lignes, qui'partcut des 
anciennes limitos doa heritages, et aboutisseiit aux points, qui, d’apres ce quo Ton rient de 
dire doivent servir de bornoa aux differens domaincs sur le bord de la riviere. 

Les lignes tiroes ainsi, du rivage anoieii an rivage nouveau, seroni tant6t paralleles, tan tot 
divergontes, tantot convergontes, selon quo la rive actuelle do la rivicto aura uno tjtenduo 
pareillo h colle de Tanciou rivage, ou moindre, ou plus grande. II est facilo do couoovoir com- 
ment le coura d’nne riviere peut s’allonger on so raccoarcir en changoanb do direction. — 
Collection de Decisions Nouvelles par M. Denisart, tit. Att«ri«.sement, 


In the Draft Civil Code of New York the rule of alluvion (including dereliction) is thus 
stated : — 

§. 443. Where, frvnn natural causes, land forms by zmperccptiblo degrees upon tho 
bank of a river or stream, navigable or not navigable, either by accumulation of material, or 
by tho recession of the stream, such land belongs fo the owner of the bank, subject to any 
existing right of way over the bank. 

N. B . — If the formation is sudden, it belongs to the state. 

The rules contained in this Draft Code (§§ 444 — 44*8) witfl regard to tho ownership of 
Y 'nda formed in navigable rivers and non-navigable streams, of islands^ formed by tho 
division of streams, and of abandqjaed river-beds, as well as the rule relating to avulsion are 
idmilftr to those laid down by the Code Napolean. 



LECTURE VII. 


ALLUVION AND DILUV10N.--(^^ft^^nw6t^), 

(Anglo-Indian Law). 

Tho early Hindn law concerning allairioii — TeA of Vrihaspati — Opinion submitted by the 
^jpjjElindu la^offioers t(f the Calcutta Rudder Dewanny Adawlul in 1814 — Opinion of 
^ Mr. J. H. Harrington— -Reported deciBions prior to 1825— Enumeration of topics — I. Allu- 
vion — Increraentum latetis — Effect of the use of the expression ‘ gradual accession/ in 
Rogulation XI of 1825, and of tho omission therefrom of the expreEfSion ‘imperceptible* 
— Rule of alluvion, in what cases applicable ? — Precise nature of the rule of alluvion — 
Qualification upoii^thpt rule — What evidence insuflic^ieni to provq ^ gradual accession * — « 
Tho height which an alluvial formation must attain before it can form the subject of 
private right — Accretions resulting from artificial causes — Alluvion in beels or lakes — 
Aiyjortionment of alluvial fo>mationB amongst competing frontagers — Provisions of the 
Indian Alluvion Bills flf 1879 and 1881 respectively — Objections to which these provisions 
are open — Who are entitled to accref-ions by alluvion — Nature of interest acquirable in 
them — IT. Deri^Uction — ileal nature of dereliction — Gradual dereliction correlative to 
alluvion — Sudden dereliction of a portion of tho bed of tho sea or of a navigable 
river — Sadden dereliction of the bed of a non-navigable stream — Whether abandoned 
bed must be ‘usable’ before private right can accrue to it — Apportionment of aban.. 
don ed river-bed — III. Islands — Ownership of islands fojmod by an arnf of a river encir- 
cling a portion of the mainland— Provisions of Reg. XI of 1825 thereupon — Ownership 
of other kinds of islands— Provisions of Reg. XI of 1825 with respect thereto — ‘Fordable 
channel,* what — Origin of the doctrine of a fordable channel — Requisites of a strict 
definition of a fordable channel — Point of lime to which tho fordability or otherwise of 
the channel onglit to refer — Examination of cases hearing upon this topic — v. Amt- 
runnism — Act IV of l^fiS (B. Q.) — Provisions of the Alluvion Bills of 1879 and 1881 
respectively with regard to a ‘ fordable channel' — Moaning of tlie expression ‘ shall be at 
tho disposal of Government ' in cl. 3, see. 4 of Reg XI of 1825 — Ownershipiof accretions 
- annexed to an island sepiJ-rate'd from the mainland by a fordable chfinnel — Ownership of 

such aocrelions when they extend in front of tho lands of sovoral riparian proprietors 

Ownership ofihandbanks or churs thrown up in ‘ small and shallow * risers— Ownerships 
the dried-up beds of such rivers— IV. Avulsion— l^ovisions of Reg. XI of 1825 iu 
respect thereof. 


I shall now proceed to deal with the l!iw of India with regardgto 
alluvion and diluvion. , ^ 

Early Hindu law concerning alluvion —WhateYer the degrle*of 
historical interest which might attach to them, the proviaioM of the 
early Hindu law concerning {bi|^<Jpic are evidently so meagre,, vague 
and archaic that they do not deserve anything beyond a cursory notice. 

23 
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^ text of Vrihaspati alone, in some of tbe commentaries* on 

Hindu law, thougli not to be found in the extant treatise with which his 
name is associated, is generally cited as embodying the whole law upon 
the subject. It runs thus : — 

“ If a large river or a kinij taking land from one village gives it to 
another, how is the adjudication to be made? 

Land yielded by a river or given by the king is acquired by him on 
whom it is bestowed. If this be not admitted, then men <>annot make 
any acquisition thiy^ngh royal favour or acts of God. Ruin, prosperity 
even human life are dependent on acts of God and.royal pleasure. There- 
fore, what is done by them sliall not be disturbed. 

Where a river forms the boundary between two villages, it gives or 
takes away land according to the good or bad lu6k t>f persons. When 
there is diluvion of the bank on one side of a river, and i^leposit of 
soil on the other, then his® possession of it'^ shall not be disturbed.^ ^ 

If a field, with a growing crop on it, is oYhmn by a river, and 
dissevered (from the bank) by the force of its current, tbeu the former 
owner shall have " 

The above text is cited by the author of the Viramitiudaya in the 
chapter on Boundary Disputes, as furnishing the rul^^ of adjudication 
in the case ^ wtiere a inver forming the bouirdary of several villages, &c,, 
intersects one of them in such wise that laud which was situated on its 
right side is thereh}- transposed to its lelt;’ as also ^when the king 
assigns to one village land which bad belonged to another.’ 

It is obvious from the text just quoted, viewed in the liglil afforded 
by the nature of the use which the author of the Viramitradaya makes 
of it, that what in the modern Anglo-Indian jurisprudence is treated 


i u 

C i Vivada Chiiitamani, (fr. l)y Pimnnno ('‘(xmirjr Taj^oro CMi 1SC>3) p- 123; Tirainifcrodaya, 
d, b}’’ Jibananda Bhuttacliarjoa) |n)- 401-102 Vy a vaham Adin^a,"^ iifJe ' J^niidary 3')ifipiito8. 
The substance of the text is also to bo found in Jialhod’d flontoo Lawa, J85. C/. Colebrooke*fl 

V. ii ]). 2S4, 

^ i. e ‘ The person who gains JaiVl by the action of th») rivers’ Virairiitrodaya. 

^ i. e. ‘ The land gained/ ^htd. 

A ^ i. €. ‘ Shall not })o ultcr#d, i. c., the former owner shall not wrest it from him/ Jhid. 
Th4 a^ithor of tho Vi/amitrodaya, nfti*r citing this paasagi-, intorpoHOH the remark, that it 
relates to bunka oti which t.hero is no growing crop, and that the next succeeding passage refers 
to banks ^li^which there in a growing crop. , * * 

^ i. €. ‘ The former owner shail have it ti^ h^Fbapa the Crop grown thereon ; but after the 
oroi>e have been rouped, the caeo will be governed fey the preceding rule/ Virainitrodaya. 
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as an exceptional* rule, obtaining onlj^ was 

ancient times the Taw almost unive^^ly 'l^^evalent in Indtat The deep 
channel of a river flowing between two villages, whatever chaflges 
took place in it, how niil«h soever it might rob one village and*<^nrich 
another, perpetually marked, under the ordinances of Vrihaspati, the 
indisputable, though fluctuating^ boundary line between them. The 
extreme hardship which too strict an adherence to such a provision was 
likely to entail in some cases, was pbi^eived even in those primitive ages, 
' ai#it was ^erofore ^declared that, where land torn away from the bank 
^ had had a growing cyp on it, the former owner was to remain in pos- 
session of it until he should have reaped the same. 

Opinion submitted by the Hindu law officers to the Calcutta Sadder 
Dewanny Adawlut^in'1814. — It was probably this text of Vrihaspati to 
which the Hindu law officers^ referred (but wlilcli unfortunately they did 
not quote*), in support of the opinion they submitted to the Court of Sudder 
Dewanny Adawlut at Calcutta in 1811, as to the provisions of the 
Hindu law upon the subject. But the actual opinion, which they 
stated, clearly \ferit very mucli beyond its literal tenor. For they said, 
the proprietary right in alluvial lands of the Ganges and such like 
rivers, the same beinj; connected with one of the banks, vests in the 

I 7 o ^ 

proprietor of such bank. In .alluvial lands ui^connected ’Athene of the 
banks, the right is tliat of those who arc entitled to the julkur. In 
laud left by the recession of the sea, the same being connected with the 
shore, the right vests in the owner of that shore. In land appearing 
above the sea not being connected with the shore, 'the right of the 
sovereign exists.'" * • • 

Opinion of Mr. J. H. Harrington.— However that may be, it was stated 
bj" Mr. J. H. Harrington, (a judge of the Budder Court, at W'hose instance 
this opinionr was obtained), in a minute recorded by him in the year 
1825, that tlfe exposition of the law delivered by the Hindu law officell 
was substantially in accordance with his notions of the law and usage of 
the country upon the matter, subject, however, to one exception, namely,^ 
as to the rule of ownership of islands thiDwn, up in large rivers w^th 
unfordable channels on all sides,^ 

In a note to his Analysis of the Eegulations,^ after citing a palistge 

^ There is scarcely a.iy provision ifl the i^aliomedan law relating to alluvic^ 
h&ot. on Indian Law, 48. • 

* Marhby, Leot, on Indian Law, 48-49. * ^ Voi, ii, pp. 251-S^. 
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<?rom Vattel (Law of Nations, ch. 22) as containing the provisions 

of the Civif law upon the point, he more fully states the opinion which 
he had previously suggested in his minute. He says : — “ This statement 
of the’fcJivil law corresponds exactly with the established usage of Bengal , 
The most difficult question is, when churs, or islands, are thrown up in 
the middle of a river, or on the sea coast, to whom does the property of 
them appertain? In the latter case? indeed, when the chur is not imme- 
diately annexed’ to the contiguo5s*cstate, so as to come wi^in the rule 
of gradual accession, there seems to be no doubt that the island belon^^o^ 
the state. In the large rivers also, such as the Gr^ges, Megna and Bur- ^ 
rumpooter, if a chur be thrown up in the middle of the river, or in any part 
where there is no fordable channel on either side, it is, I believe, according 
to established usage, considered to belong to Governfaeht. But if there be 
a ford on either side, it is deemed an accession to the estate connected 
with it by the ford. In smaller rivers, belonging to individifals, the right 
to a chur newly thrown up would of course vest in the proprietor of the 
bed of the river where the chur is formed.” 

Reported decisions prior to 1825. — The reports of the earlier decisions 
of the Calcutta Sudder Dewanny Adawlut prior to 1825 do not furnish 
us with more than half a dozen cases on the subject of alluvion. ' Almost ^ 
all of them relate to claims by the owners of riparian estates to alluvial 
lands annexed thereto by gradual accession in consequence of the retro- 
cession of the river and its encroachment upon estates on the opposite 
bank. Such claims were all decreed without exception.^ In one of these 
cases, certain alluvial lauds after having become annexed to a riparian 
estate by the gradual recession of tke river, w^as afterwards severed 
from it by the river suddenly returning to its old course, whereby those 
lands became re-annexed to the estate on the opposite bank. It having 
^en admitted hii both sides that according to local usage the Hver*always 
iformed the mutual boundary between the two estates, tie Court held 
that such alluvial lands became the property of the riparian owner to 
whose estate it became last united, and that the sudden character of the 
change in the channel did not affect the application of the rule.* There 
5s one case in which an island thrown up in a navigable river was 

^ t. e " 

1 Ohunder Rai v. Ram Chand Mooherjeef 1 S 0 I. U. 221 ; Bi^ha Mohtim Rat v. Sooruj 

'R'araxn BamJrjee, Ibid , 319 ; Ziboonniesa t, ^ Sel, R. 316; Ba/fn> Kish^n Rai v, 

Qopee Mohun'JJdhoo, Ibid., 34-0. 

^ Raja Grees Chundqr y. Raja T^jckv/ader, 1 Sel. B. 274. 
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apportioned among the riparian to whoso estates 

had appeared,^ " ^ 

Enumeration of topics.--^uch was the state of the law until the^ear 
1825^ when the Indian legislature by Eegolation XI* of that year declared 
"and enacted the rules for the determination of claims to land gained by 
alluvion, or by dereliction of a river or the sea* It will be convenient to 
consider the law of alluvion and dilnvion as it has been in force in India 
since this ^actment, under the foll6i?rtng (a) principal, and (b) subsidiary 
Mfeds ; — 



c (ct-) 

Principal. 


1. 

Alluvion. 

\ 


2. 

Dereliction. 

1 in the sea, and in 

rivers navigable and 

3. 

Islands. 

\ non-navigable. 


4. 

Avulsion. 



• 5. 

Re-formation on original site. 


6. 

Custom. 



• 

(i.) 

Subsidiary. 


7. 

Assessment of 

revenue oy rent on 

alluvial increments. 


including 

islands separated from the mainland by 


fordable channels. 


8. 

Possession of 

accretions, Inlands 

or Bubmergent lands. 


and the rules of limitation applicable to them. 


1. Alluvion — Clause 1, section 4, of Regulation XI of 1825 enacts 
that when land may be gained by gradual accession, whether from the 
recess of a river or qf the sea, *ii^ shall be considered an increment to tbe 
tenure of tbe person to whose land or estate it is thus annexed, whether 
such land or estate be held immediately from Government byia zemindar 
^or other superior landholder, or as a subordinate tenure, by any description 
of under-tenunt wliiitever.’^ % 

Incrementum latens. — This rule therefore clearly recognises the dis- 
tinction between the mere physical adhesion of land which may be sudden 
and manifest, and the incrementuni latensA)f the Civil law, which means 
an accretion formed by a process so slow and gradual as to be latent 

i> * 

» Koovmr Hart Nath Rai v. Musst. Joye Durga Burwain, 2 Sel. R* 269. 

• This Begulation was extended to Tanjab by Act IV of 1872 j to the Central Prortnoee 
by Aot XX of 1875 ; and to 1876. In Sindh, the law allnvion ^is 

regulated by certain executive Rules, datw 22nd May, 1852. The Eegulatio^^oea not apply 
to the Preaidencies of Madras and Bombay. 



18!i AtlTTflOlf 4. iHGLOij£jf»IAII lAW. 

|nd imperceptible in its progress it lays down tfiat it is only in the 
latter case thfft the acpretion or increment belongs to the person to whose 
land^it is so annexed. Lord Justice James iu delivering the judgment of 
the Prwy Council in Lopez v. 2Iutldan Molmu^ <rhaltoor^ Observed that this 
clause embodies the principle recognised in the English law (derivecT from' 
the Civil law), and which is this : — ^Hhat where, there is an aci|uisition of 
land from the sea or a river by gradual, slow, and imperceptible means, 
there, from the supposed iiecessitj*of the*«case and the difficulty of hav- 
ing to determine,* year by year, to whom an inch* or a foc^, or a y^fid 
belongs, the accretion by alluvion is held to belong to the owner of the ^ 
adjoining land.” 

Effect of omission of the expression ‘ imperceptible ' from the Re- 
gfolation. — The Eegulation by using the expression ‘ i^radual accession ^ 
only and omitting the qualification ^ imperceptible,’^ which a literg>l trans- 
lation of the passage iiq Bracton, borrowed from Juslinuin, required 
in English law, has greatly obviated the doubt and •difficulty which was 
raised and discussed in the case of iiJer v. Lord Yarloroughy^ as to whe- 
ther a subject is entitled to claim against the Crown aAy accretion by 
alluvion, unless the extent of the acijuisition be so inconsiderable as to 
be almost imperceptible even after the lapse of many years. Thiit case 
was decided by 4he Court of King’s Bench in JLS24, and it ma} not perhaps 
be quite unreasonable to suppose, that wIkui this Eegulation was passed 
in India in the folloAving year, the qualitication '* imperceptible^ was ad- 
visedl}^ omitted by the Legislature from the clause in question, to prevent 
the introduction into this country of a doctrine which had been so recently 
rejected in England. However plausibly such a dodniiie may have seemed 
at one time, (and whatever signs of its vitality may as yet be seen to 
linger in sofne of the text-booLs on the subject), in a country where 
the rivers are generally small, and their erosive ‘powers insigniheant, 
itfis wholly uiisuited to a region of tropical rain like India, where the 
huge torrents that descend from the Himalayas, expanding into mighty 

^ Nogendra Chunder Gho^e v. Mah\med Ei>offy B. L. R. 406 ; 18 Suth. W. R. 113. Biat. 
of IState for India y, KaHiri Kuitij I. L. R, 13 Mad. 3G9, (where the accretion was 
piipved to have formed mddenhj^. 

K iJ Moo. Ind. App. 407 ; 6 B. L. E. 621 ; 14 W. R. (P. C.) U. 

• The German law,* Uko the law of India, uses only the word ‘ gradual the French and 
Italian law of land gained ‘ gradually and i^porcf^l*^’/-* Markl^, Lect. on Indian Law, 

62, The York Draft Civil Code refers, ’’ forming ‘ by imperceptible degrees.' 

176. >4 * 4 3 B. & C. 91. 
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proportions as, they^oll over tKo' Bengal and the bright 
sands of the Panjab, possess suOb:^^^»mous powers of Htsintegration 
and deposition, that large tracts of lahf ate seen to be washed away firom 
one place and to be thrown tip in another in the course of a single fc*^sbet. 
Indeed, so far as it is possible to judge from the reports of decided cases, 
there' is not to be found a single instance in which Government in 
this country has resisted the claim of a private individual to an alluvial 
increment, on the ground tliaJ sucl# increment was distinct, manifest and 
and not latent,, imperceptible and small. Besides, accession of 
^land by imperceptible^ degrees is so unusual in India that it led Sir 
Charles Turner, one of the members of the Indian Law Commission of 
1879, to suggest that acquisition of land by alluvion should not be made 
to hinge upon tln^ slow, gradmal, and imperceptible character of its 
formation, but should be left to be dealt with by the Courts on a general 
prin^tfe sufficienily undeT’slood. 

Rule of alluvioir, in what cases applicable ? — The rule which awards 
the alluvial accretion to the owner of the adjoining land, is the same 
whether the acfbretion takes place in the sea, a public navigable riv^er, 
or in a private non-navigable stream.^ I have already explained to 
you iif a previous lecture^ that the law of India makes no distinction 
between a tidal and a non-tidal river, for Jhe purpose ^f defining the 
ownership of tlieir respective beds. Under that law, a navigable river 
is contradistinguished from a non-navigable stream, the ownership of the 
bed of the one being regaialed us vested prima facie in the Government, 
as ‘ trustee for the public,’ and tlie ownership of the bed of the other, 
as vested prim d faciti in the ri2){*rian proprietors. ^ 1 have also shown 

that the banks of rivers, whether navigable or non-navigable, belong to 

B adjacent lands.** If then the right to an alluvial 
ian right, which doubtless it is,^ — dependent for its 
iship of the bank, — ^it follows necessarily that it miftt 
such accretion takes place on the bank of a navigable 
river. And indeed the Regulation itself, though 
id gives eflVctji to the (Mstiqction between ^large^aud 
id ‘small and shallow rivers’, when laying down the 
ip of newly-formed islands, (fraws^no such distftt^ition 

^^ndf^rLaiu, 11 »Snth. W. U 116. Bnfc see Moulvi Walied Ale^ 
h0ro the Court hold that cl. 1, s. 4, Ijf gaUtioa Xl 


1 Dataram Nath v. JSiihSt 
V. Syed Mozuffer ALeOj S. D, 1858,'] 
of 1825 applies to navigable rivers only 

8 $upf‘af llOf-et aeq. • Supra, 110 — 113. 


Sup? a, 116— H6, 


> Lept. X, infra. 
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^whea providing for the case of j^afnal accesaions ; because it says simply 
that, “ when *land may be gam^ by gradual accession, whether from 
the^ recess of a ncer or of the sea, it shall be considered an increment to 
the tef ure of the person, ^ ^ < 

Precise nature of the rule of alluvion— Qualification upon that rule.-^ 
But this rule, however manifest and universal at first sight it might seem 
to be, is indeed subject to one very important qualification, namely, that the 
site over which the accretion formsns not proved to belong to^another pri- 
vate individual, for in that case the accession, though a lateral prolongaMn ^ 
of the land of the riparian proprietor, is at the same time a vertical addition 
to the submerged site, and in determining the right of competing 
claimants to such accretions, the law prefers the owner of the submerged 
but identifiable site to the owner of the bank.^ It might be urged that, 
if this qualification were pushed to its legitimate consequences, nq riparian 
proprietor could claim a title by accretion to land gained from the bed of a 
navigable river, because the bed of such river belongs ^generally to Govern- 
ment, and in a very few instances only, to private individuals, the landward 
limits of such bed or the precincts of such submergent sKe being, as a 
matter of fact, always known and accurately defined in this country, by 
reason of the survey measurements which estates generally and rtparian 
estates in partteular have undergone. The possibility of such an objec- 
tion as this being raised shows that the qualification is too broadly 
stated, and it enables us at the same time to arrive at a correct deter- 
mination of the exact nature of the rule of alluvion, and the precise limits 
of the qualification. So long as the bed of a navigable river remains 
covered with water and is not veste/1 in any private individual, it is J 
regarded as ^public domain’ or ^public territory,’ and the law permits^ 
a riparian ]()roprietor to gain lands from such ‘ public domain ’ or ‘ publp 
territory’ by means of alluvion. It is only where a portion eff sy>ii 
^^ublic domain’ adjoining the bank is vested in any private indivi^al, 
that the title of the ripariah proprietor by accretion yields to tl^ title 
of the owner of the submerged site by what is called * reformajlRn.’ It 
is obvious that no such objection c*^ be taken to the qaah|(lmation thus 
stalled, when the accretion takes place on the bank of J^on-navigable 
nvfr^ in such <5asQ, the 'ownership of the bank, and tl^Cwnership of the 
adjoining bed as far as the middle thread of tlmjjj^^uj, being generally 
united ine^^he same person, the title by re- 

formation\ mutually coincide, and it is perfectly immaterial whether 


* Itjt/ra, 210—213, 
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tl^e inorement by alliivica be given to proprietor qua riparian^ 

proprietor or be given to him qua ownelri^'tbe submergent fttfe. 

What evidence insufficient to prove ‘gradual accession' — It is 
difficult to define exactly «tiie nature of the evidence which will^uffice 
to show that a particular formation on the bank of a river is a ‘ gradual 
aecessioii ^ within the meaning of the law. The two following cases show 
what evidence will be de(‘me(l insufficient to prove gradual accession. 

In Ranee Snrnomoi/ee v. Jai'dine SMmier and Co.,^ an island thrown up 
large navigable river was resumed by Governmmit and afterwards 
^ sold to a private iudivic^ual. On the south of the island flowed an unford- 
able arm wliicdi grndiuiliy dried np in consequence of its having become 
clOwsed at its east and west ends. The purchaser of the island claimed 
tliis dried-up bed a.f an accretion to ihe island by alluvion, relying merely 
ou this pecuiiar mode ot formation as conclusive evidence of gradual 
accession. '.I''be Privy Council Indd that sucli evidence taken alone was 
nisutlicicnt to show that the land had ap2)eared as an accretion to the 
i-iund by means ot ^ gradual acc('ssion.’ 

Ill n Hinijli v. J^Laharaja J\[ohef>sHr Bnlcsh Singh Baliadur^^ 

the Privy CouiKod held that the mere fact that the surface of the land' 

^ in quesritvn had all been changed, and the marks had all been obliterated, 
so that no hou.s<'s, oi* irecs, oiMiiounds,*^;!' vestiges of boumlary could be 
found, aaul that sucli surface was fresh land wliioli had been brought 
down by the ] iver, was not c<m(*lusive‘ of the (piestion of accretion, if 
the river liad gom» from one bed to another, aii<Hhe water flowed over 
the intervening <pa,ce and washed ofl* the surface s('>il oMj. 

The height whicii an alluvial formation must attain before it can 
l^rm the subject of private right —A' point of great practical import- 
^ce with regard to an al]iivi<il formation, whether contighous to the 
hSyc or inswlar, is, what is tlie heiglit wdiicli it must attain before it 
can\e said tc^ease h* forjii a pa.rt of the public domain, so that priva% 
propr!^ary right miglit attach to it:^ In l\[aharani Odh:iran\ JSfarain 
KmnaT^^L Nawah N((:.ini of Bengal^'' the Court held that an alluvial for- 
mation hi ic navigable cannotf be^ considerecr an accession 

to the adjoiniB|;^^esiate, if it is regularly submerged in the wet season 


^ 20 BuddunChvnder Shaha v. Bipin^ Behary J%, S53 Suth. 

W. II. xio. ‘ , 

8 0 n. n K. (150) K>5 ; 10 c.) 5. 

4 Bath. W. It, (C. R,), 41- 

24 
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juul visible only in the dry ; and that until the land rises beyond the 

ordinary bi^h-water mark in sncfi a way as to become fit for cultivation, 
it impart of the river-bed, and, as such, public property^, 

. T^e judgment in this case is soinewhat afubiguoualy expressed, inas- 
much as the two propositions just stated are not necessarily co-extensive 
with one another. The latter proposition undon]>tedly embodies what is 
perfectly sound law, as was subsecpiently jndieially alFinned inNohin Krkhaa 
Hai V. Jogesli Pershad with regard to an insulin’ formation 

in a tidal navigable river. So long as any alluvium, whether 
deposited contiguous to the bank or emerges from the bed CvS an island, 
is washed by the flow of the ordinary tides at a season when the river 
is Tiot flooded, it can scarcely be used f<‘r cultivation or for any other use- 
ful jmrpose. But the former pn»position, it is hiiinbly^coticeived, is ratio*!’ 
too broadly stated, because thore are many alluvial formations which yield 
crops, and consequently are of value to the possessor, but which foi^years 
are visible during the dry fieas(m only.® • ^ 

The key to the true critericm for dehu-mining tlie j/oint at whicli 
an alluvial formation, either contiguous to the bank (fv insuhir, ceases 
to form a part of the ^ jniblic waste ’ or ^public domain,’ and becomes 
sus^'Mjptible of private proju-iotary rigid, may be ()i>t ai nod from tlje b^llowiijg 
observations oi llie Privy Council in Lopr: Miuhhfu M >luni T/atkoor^ : — 
In truth when the words are looked at, not nn rdy of that clriise, 
but of the whole Regulaticm, it is quite ol)^ions tluit wdmt the ilo^n 
legislative authority was dealing with was the giua Avliicli an individual 
proprietor might 'make in this way froin lliat which w'as part of the 
public territory, tlie public domain noUusahlo in tlko orJinar} sense, tlia 
is to say, the sea belonging to the state, a public river belonging to tl 
state; this* was a gift to an individual wliose estate lay upon tlie sd 
a gift to him of that which by accretion became valuable and" tisabie mit 
that which w'as in a state of Jiaturo neither v«l liable* nor usj^e.” 
Interpreting tlie Keg illation* by the light refle<‘t-ed upon it by thisjapsage, 
the inference is clear, that the legislature intended to confer oym^ie adja- 


l- It 1*3 to be remarked that in that case the allarion formed iu 


firancl^of the Ganges), at MoAshedabaef) a place which is far above j 
2 6 h. L. E. 343 ; U «nih. W. E. 352. 

^ See ppoech of the liorv’ble Mr. W. Stokes on the Jllla 
IdOnt, date(fc2th Octr. 1878. pp. 1591, 1592. 
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cent riparian * proprietor the alin^s^llM^teation as a gift only when it,^ 
attained sncli liei^Jit as to become, tO nse the language ’of the Priv.y 
Council, ^valuable and usable’ to him. • By parity of reasoning, the stme 
intention may be attributed *60 the legislature when the alluvial for(pauon 
appears as an island. 

An alluvial formtition yiay appear either in a tidal navigable river 
or in a non-tidal navigable river. Jf it appears in a tidal navigable river 
and rises so high as to be wliolf}" fre<! IVom submergence even during the 
^ilPhal floods, th(‘i’e*cnn be but little doubt tliat it becomes in the gener- 
ality of cases ‘valuable and usable.’ It might also be ^valuable 
and usable tboiurh perhaps not to the same extent, even if it were liable 
to submergence during the animal floods or only on tli^ occasion of extra- 
odinary S])ring tid^% in the diy season. But, it it hajipons to be W'ashed 
by the fli>w of ordinary ti<les (hroughout the year, its fit ness for cultiva- 
ti(m 01' its eaptibilily of appn^priation for any useful purpose is almost 
put of the question.* It snems to me, that it would be more l(»gi- 
cal, althoiigli the result might practically be the same, to ad()[»t 
the boundary Ifiie between tlie foreshore and the adjacent property — the 
boundary lino between thei public chanain and private property — as the 
limit of* the level whitdi the alluvial formation must exceed before it could 
b(‘(‘OJiio the subject of private property; tbe foundation of the reasoning 
by which the limit is arrived at in eitlier case being precisely the same, 
namely, that tlie soil of the bed of the sea or of a river continues to be 
part of the public domain so long as it is not capable of ordinary cultiva- 
tion or occupation, or as Lord ILde expresses it, ‘not tlry or inanoriabie’. 

at boundary, as !• have said in a previous lecture,' is the line oorres- 
Londing to ihe average of the medium high tides between the springs 
the neaps in each jLiuarter of a lunar revolution throughout the year. 
If* on the other hand, tlie alluvial formation appears in a non-tid^l 


lal 


navt^ble riv^*r, although such formation may be liable to submergen* 
during^ie annual floods, it may still be ^ valuable and usable/ if it periodi- 
cally apSkrs above the surface of the water in the dry season only. These 
distinction^^ve been adopted in i|ie follo<Ving» deiinitiou of an island 
contained in Alluvion Bill of 1881 : — “ In Jihis Act ^ island ’ mean^ 
land suiToundedc^jvater and capable of being employed for culti^fation, 
pasture or other usei:^" inirpose. It includes such land arising in a river 

1 Supra, 36. 
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^ or lake, submerged in tbe wet season and visible only in the dry season ; 
but it exclttdtis land arising in rivers, tidal lakes or the sea, sub- 
merged by the flow of ordiiiaiy tides throughout the year/^i 

ijiluvion resulting from artificial causeSi-T-According to the English 
and the American law, a ripuriau proprietor, as I have already said,5i 
entitled to alluvion by gradual a(‘cretioii, evei^ thoiigli such alluvion is tbe 
result of artificial causes, provided, however, sncdi artificial causes are the 
result of the lawful exercise of o5‘ property, aiid have not been 

put into operation^ with a view to the acquisition of such alluvion. \ 
in fact, this rule was also adoplod by the Privy Council in an Indian case 
with regard to some lands on tlie bank of the river Ilooghly/'^ Such cases 
as these are, however, extremely rare, and hence tlie Alluvion Bill of 1*^81 
restricts tlie right of riparian proprietors to smdi a.Huv'ial lands as are the 
results of natural causes only, and recognises the right of Govepnuient in 
all other cases. ^ 


Alluvion in beels or lakes.— As the fi.-st. clause of s. 4 of Regulation 
XI of 1823 refers only to lands gani<\l from the rO(*ess of a river or of 
the sea/' it has been held Hiat the Jtegulatiuu does not apjdy to aeeivtions 
formed ill a boel or lake.Mlut the now Alluvial Bill proposes to extend 
the law of accretion to lakes, except where the bed of such lake may be 
proved to belotig to a priviB.e iudividnal. 

Apportionment of alluvions amongst competing frontagers.— Intri- 
cate questions relating to the apportionmeut of alluvitil i.'nds or aban- 
doned river-beds amongst several eomp(‘ti!ig irontagers have not as 


yet i>resenteJ thmiiselves for d(*termLiiutiou before Courts of Justice in 
this country. In the few instances in which question has hemy^ 
raised, it has been simply for the partition of alluvial land between twf 
riparian proprietors. In Pahalwan Suyjh v, Maharaja Muhcfimr 

Bahadur the Privy Council divided certain alluvia] acere^is 

1 Tlio Indian Alluvion Bill of 1881, § 3 ; Gazette of India, March 19th, 1881, 

S* jSi/pra, 133. Jm 

'•i Doc d. Bpch KrUto Bamerjec v. The Eazt India Co , 6 Moo. Iiul. K) Moo. 

P. C| C. 140. Diat, SccreJary of State for India v. Kadfri Kutti, ], L. li 13jpd^ 309, (where 
an aocrotion in a tidal jiavigaLlo river, bein^ proved to have suddenly in coneoquence 

of a£ts«»ml awfully d<n\a by llio'rii>anau ov/nor, was licld to belong to^mrunieut.) - 

4 The JndiJi Alluvioh Bill of 1881. as. 4, 5, 6 & 10. Cf. N. Civil Code, § 443, 

mprttf 17G (note), '* 

6 Surod^Chunder Moziimdar v. Jardine Skirmec .^.-.-SSiTMarsh. 334. 

» 9 B, LV I. 150; 16 Smh. W. K, (B. C.) I>. 
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which had formed at^^the junction'^Sf two liparian estates, by ^ line drawn 
from the point of such junction perpg|^|ettlar to the coursfi io£ the river. 
This principle has been followed by the High Court in a number of 
but the judgments in tbgst -cases have not been reported. • 

W The Indian Alluvion Bill of 1879 j)rovided that, where an alluvial 
land *or an' island separated from the mainland by a fordable channel, 
formed in the sea or a lake in front of the lands of several persons, its 
partition should be effected oathe [irificiple that, the owners of the shore 
^jph’e severa^y entitled to sueli Lmd or island in in’oporlion to the frontage 
^whicli they respeotivelj' had on the sea or lake immediately before the 
formation ; and left the modus operandi of such partition to' an executive 
officer, who was to etfect the same iu accordance with such rules, con- 
sistent with this ^)rhiciple, as the loctil Government might from time to 
time pr<jscribe.^ I suppose one of the reasons which induonced the 
framers of this rule in leaving the method of working it out in practice 
in this indiffinite form, was the impossibility of getting the middle 
thread with regard to the sea or a lake. 

When allifvial land or an island is formed on the bank of or in a 
river in front of several fi^oatagers, then, inasmuch as the river and con- 
sequently its middle thread may be, and generally is, a curve, the Bill 
provided that eacdj owner Laving a frontage on the river isi^entitled to so 
much of the land or of the island as is included by his frontage, the 
thread of the stream during the dry season next after the formation, and 
ligjps drawn riverwards from the ends of such frontage to meet the 
thread of the stream in a direction normal to such thread; and it further 
-.provided that where uinro than o®e such normal could be drawn from one 


ktnd 


^uding 


an 


the same end of any frontage a-iid each of such normals was of differ- 
lit length, the shortest of such normals should be deemed to be the 
line, and where more than one such normal could be so drawn 
lach of fticli normals was of the same length, the line bisecting® Me 
etweeii the two extreme positions of the shortest normal should be 
deemei^J||be the including line.^ ♦ 

A siml|||^ rule was provided by the llill for the apportionmeaj of 
abandoned ri^-beds.* 


angle 


i Indian Alluvion h?\f 1879; ss. 4, 6. 

* It is poBfiiblo to -conb^w. ".fisae in wliicli the bisectors might intersect one another 
before they reached the now 


8 Indian Alluvion Bill of 1879, s. 7, 


^ Ihid.y s. 9. 
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The rules thus framed did nit, however, cotniftWd themselves as 
perfect or eal^ily workable to the Select Committee whicli revised the Bill 
in ISSl. Apart from the obvious objection to which they were open, 
namelyj tliat they merely postpom‘d the evib nlay by leaving important 
difficulties to be disposed of by rules to be made tliei'oafler by the locaT*^ 
Governments, the Select Coiniuittee thought that the rules as framed 
greatly complicated the question by making its solntlon depend on tbe 
‘thread of the stream/ a line or*c6ml>inalion of lines which it would 
often be hard to determine, and which might, when -determined, turn 
to be of a very irregular shape. The necessity yf drawing normals re- 
quired by the rules provided by sections 7 and i), was nut alwa 3 ’S feasible, 
because it appeared to timm tliat eases would soineiiines present them- 
selves in 2 )ractice in wliicli no sneli normals could be'dmwn. 

They therefore rejected tlicse rules in toto, and substituted for them 
an entirely new set of rules. Of lliose, tlie llrst is intended to /ipply 
to all cases in which new land is formed on a shore or bank of the sea, a 
river, or a lake by imperceptible accretion, and the second to all other 
formations to which ripaiian owners may have a right. ‘ 

1. The first rule hi} s down that when the aJlnvial formation takes 

place either on the bank or shore cd' a river, tlie sea or a lake, and ^J 2 )rings 
from a nucleiis^it the junction of two holdings, each owner shall be 
entitled to so much of tlie formation os lies on his shle of a line drawn 
through the 2 )oiut of junction and bisecting the angle between the fron- 
tages at that point; and * 

2. The second rule provides that in the case of islands separated from 
the bank or banks b}" a fordable cliaiinel (W' clianaels, wf land formed other- ^ 
wise than by imperceptible degrees, and of abandoned river-beds, 
particle of * the island or laud so formed, or the river-bed so abandonej 
shall belong to that one of the iipurian owners who can show ’a point i 
t03 frontage of his holding nearest to such particle;’’ amJPit goes to 
provide further that “ when The line dividing the formation to whya one 
owner is entitled undei^his section from the formation to whichrfTnoilier 


owner is entitled under this seK:tion is jfe.n arc of a curve, the 
t * A 

arc shall be substituted therefor.”^ 


of such 


; Bfiid ae foUowa 
, presotit ovory variety 
oi complicat^, but wc tliink they nmy be providei^giii^^ii^^^rule which is capable of bein^ 
simply expres^l, which would geuerally be easy to appiy, and about the application of which 


1 With regard to the second rule, the Select CoTnmitleo in 1 
** The oasea to be dealt with by the second rule, out 


V 
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As tbe all ore or bank may someti^S be a curre o£ a very irregular 
shape, the Bill by its second schedute provides elaborate rufes for deter-* 
mining the fronta^^'e of a holding in order that the rules just stated may 
be easily applied. • • 

The first rule is merely an a})plication to a concrete instance of the 
principle laid down in the second^ which, in fact, is its more generalized 
form and is based evidenily upon the notion of proximity. Apart from*' 
the simplici^ of tlie proposition whicSi^mbodies this general rule, the chief 
of that rule co*nsists in eliminating the middle yiread and making 
the solution of every /piestion relating to the apportionment of alluvial 
lands, whether formed in the sea, in a river or a Jake, as well as of aban- 
doned river-beds, depend solely upon tlie relative situations of the original 
riparian frontages? Tliey possess the additional advauftige of being work- 
able in practical without the aid of accurate scientific instruments. But 


4/]jc*ro would never l)o any Korioiis diffieiilty, and wliich, moreover, would make as fair a division 
of the iH'w liind as can Ik* hojx'd for in a cla<s of caser ''or which, in tho ab.-ionco of anything 
in the MJu of a ifldiiulo })rincij>le io guide us, wo must be content w'ih a somowliai rough- 
and-ready ral(‘. 

The rul(^ 'vvo propos(? (section G) is, caeli particle of a now formation shall belong to that 
one of Iho ri[)!iriaM <nvnerH v/iio can show a |)ojiit in his I'rontugt' nearest to it ; provided that, 
wh'-n tlie line di\ idine the port, ion of’tlse l.aid to A\luch ouf owner in uitnled from tho portion 
io vviiicii another is cut It led is an arc oi a carve, tlie chord <»f bik'Ii arc shall bo substitated for 


tiie arc. 'ITie uividing line j^ivon by this rule will he dilTcrinit according to tlio rolaiivo posi- 
tions ot‘ the two coinpoLing frontagers, but it W'lU be one which it will be always easy to 
draw. • 

In ordinary case it will b*' the bifu'ct^^r of the angle betwnn’u the frontagos, or, in tho case 
Y>f holdit'gs on opjHHite of a river wutk jiarallcl front iges, a line parallel to the frontages 

[ ecjuidistnnt from both ; in others it -will be llie perjumdicnl.jr erected at tlio middle jioint 
1 hue connect ing tim c\t remities of the frentagos , and in othci^, ag.ain, ft will bo tho 
^•d of^ii parali.da A.s t>is hif-t line might at lirst sight be s^l)po^ed to present some 
y, we ihink it widl Ux'xplaiu ih.it chord can be drawn wdLliout describing tho ])araboH, 
person nliogetlfcr ignorant of the nalnre and j roperties of that curve. Ic is, in 



fact, siJlLjly, the right line connecting two points wdiicli could bo ilxed by any patwari or amin 
without ll^Hghtest ditficnUy. We may inhl trs regards tho sulmtitunon of tho ( herd for the 
arc in this hat it not only siinplihcs tht^ problem, l^t also makes what wo believe, would, 

by most persoii^||^ considered a fairer division of tho Jand.^ % 

L*— Tho oiF^nstance in which the dividing lino will tjpscrbe a parabola is, when ox^ 
of the frontages is "!|^aight line, corresponding to the directrix, and the other a plaint, 
corresponding to tho focim ' Uat it is dithcult to imagine a case in which the frontage is 
merely a point. It is cfjualIy''u..J,^”dJ*to see Jiow the chord of a parabola can b^drawn with^ 
out tracing the curve itself, and theroUy^t^or mining the point on the new frOjjjjmge to wMch 
tho chord has to be drawn. M 
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the theoretical excellence of thi^ji rule has been attained, it is con- 
ceived, at tlie sacrifice somewhat of those equitable considetations, 
which require not only that there should be a fair division of the new 
formatton, but also that the division shoultT be such, au^ so made, that 
each littoral or riparian owner may have a frontage on the neiv sliore or 
river line. It appears to me that the latter condition, which is as much 
essential to a just partition as the former, lias been overlo(>keJ. The 
effect of these rul^s is to make the apportroiunent wholly im| 4 ?pendent of 
the shape and con ration of the new formation. It is possible 
conceive cases in which the conformation ol' tlie sliore or bank, (as, for 
instance, in a cove), and the coiilieru ration of the alluvial formation 
may bo sucli that, one or more of the littoral or riparian owmu’a wdll be so 
completely lieinined in by the jiarfition lines (drawif acoordini^ to^tlio 
above rules) intersecting one anotlipr, befon^ iliey roach tlie new shore ,or 
river line, that they will tliencefonvard cense to be littorah or ri]»arian 
frontagers; and be thereby deprived of the rigiit lo future alluvial furma-, 
tions and various other important riparian rigliis wliieli tlie law anm*xes 
to such a situation, and upim whicdi so much of the value of rij^ariau 
properties in most countries depend.^ ^ ^ 

In view of these olijections it seems to me that, it is almost impossi- 
ble to frame ady general ruje such as will cover all possible cases, and 
that the set of rules adtqiled by tiie American lawyers’ <*omnn‘iid tlenri- 
selves to ordinary minds as being simple and most ])ractieable, and at tiie 
same time fair and equitable. 

Who are entitled to accretions by alljivion ?— I imve now to asemiain 
who are riparian owners, that is, to df‘tcrniine tlie ehisses of iiersonsj 
who are entitled to accretions by alluvion ; anti this, lirst of all, umh: 
clause 1, section I, of Kcgulation XI of ^ It is clear from Ij 

Wms of that clause that every person from the zemindar or ot 
superior holders, i. independent talukdars or oIIut actufll propi^:ors 
of the soil, enumerated in and defined by Ileg illation Vlli 
down to every description of ^under-tenant, is entitled to incrdl^nts by 
gra^lual accession, (iovuriimlmt holding a resumed meha|^n its reut- 
i;oll as its klias property,^ is in the same position as a E^ate sifeiaindar 

^ Tbo method of ftpporticinment adopted ip the AUnvion Bi|j|^''SSl, is the pame as that 
bid down by ibrthole in hb troutiso, ‘ Do Flaminibas/^ vol. v, bk. 1, pp 030 at 

belt thef^atlor bus liccii criticized and rojdc1^*d^||jpliw®t for lu-ariy tbo mama reutious ag 
those stated Uptbo text. Collec-tion do DecisiouB K<mv©lb0 Atterissomont. 

* JSupra, l\'^ — 164. ^ 
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S^iid is entitled to tile benefit of this whether sach resumed mehal 

be a riparian estate^ or an island ii? a navigable river.* # It has been 
held that a lakherajdar,® ex-mafidar,* mokurraridar,® a jotedar (maususi- 
mokurrari,® or otherwise, ^pd an occupancy-ryot* come within the deno- 
mination of ^ under-tenants * used in that clause, and are therefore entitled 
to such increments. An ijaradar is also prim4 facie entitled to future ac- 
cretions, but he is certainly not entitled to accretions of an older date than 
that of his own lease.^ There has been some conflict of opinion as to wh^ 
J|pKr a tenan%-at-will (a tenant from year to year would ^eem to be a better 
■^Inscription of his status in this country) is entitled accretions.'® Ac- 
cording to the latest vfew it appears that he is not." 

Under the Transfer of Property Act (IV of 1882)'® a mortgagee, 
in the absence of % contract to the contrary, is erf titled^ for the purposes 
of ^ the security, to all accretions by alluvion, annexed to the mortgaged 
property aftgr the date of the mortgage. Under the same Act, a 
lessee^"^, in the absence of a' contract to the contrary, is entitled, so long 
*a8 the lease subsists, to all such accretions, if added during the continu- 
ance of the lease. 

Under the Bombay Revenue Code, section 104, clause 3, the owner 
of any holding granted by Government, the area of which has been fixed 
by any sanad or other document executed under the authcyity of Govern- 


A GoUector of Fuhna v. Ranee Sumornoyeef 17 Suth. W. B, 163, 

8 Kalty Nath Roy Chowdhry v. J, hawrie, S Suth, W. R. (C. R.) 122. 

S Musmmat Rammonee Gonpta v. Oinesh Chandra Nag^ S. D. 1859, p. 1836 ; Puthatram 
ChowdhTy V. Kuthee Narain Choivdhry, 1 Suth W. R. (C. R.) 124. 

4 Fazl-ud-dvn v. Mmaamat Imtiyarunn^sa, 4. N. W. P. (C. Ap.) 152. 

^ Choo 7 'amoni Dey v Hovjrah Mille Co. I, L R. 11 Cal 696. 

^ Attimoollah v. Shaikh SahebooUah, 15 Suth. W. R. 149 ; ShorussoH Vast v* Parbuti Daaif 
pal. L. R 362. 

^ G^jind Monee Dehia v. Dina Bundhoo Shaha, 15 Suth. W. B. 87 ; Juggut Chandra Dutt^. 
Pan\|/, 6 Suth. W, R. (Ac^ X), 48. W 

S Qobind Singh, 3 N W. P. (C. Ap.)»406. 

V. Pran Kristo Roy, 4 Suth. W. R- (C. R.) 66 ; Muthw'a Kanto Shaha 
i-adoi, 6 Cal. L. R. 192. • 

:gs in favour of the rijfht of a tenant-afc-will to hold aooretious, BC^loug 
iiolding, are : — Narain Doss Bepary v. Soobul Beparyj 1 Suth. W. R. (0. 
•ershad Singh v. Doory •Bijoy Sing, S 6. L. B. 73 ; 16 Suth. W. R* Sft. 
Contra, Zuheeroodeen iiiVr v. J. D. Campbell, 4 Suth. W, R. 67, (as lo a tenant from yefr to 
year). ^ , 

ll Fwlay Mu>ir& Co. v. Qoomf^ ,^ ^sami, 24 Snih. W. R, 404. M • 

1* S. 70, and Ulnei, (a) 

25 ^ 
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ment/is not entitled to any increrdjtnt added by allufion. This rule iB 
analogous to «the provision of th'fe Roman law, according to which the 
own«r of an ager limitatus was not entitled to the ius alluvionis or 
right of alluvion.! ^ * 

It is important to bear in mind, what no doubt is quite obvious* 
that, the appellation * riparian proprietor’ does not belong to one 
whose estate is not in contact with the flow of water. Hence, if any 
one who is a riparian proprietor silk a sthiip of land stretching along 
the river frontage "he thereby ceases to be a riparian* proprieftr, and 
sequently the purcliaser, and not be, is entitled to subsequent accretions.*^ 

Nature of interest acquirable in accretions --The last point which 
remains to be considered under the head of alluvion, is the nature 
of the interest which a littoral or riparian owner, entitled to have 
in the accretion. The right to the accretion is regarded in 6on- 
teinplation of law as a right of an accessorial character incident to 
the parent holding. Presumably, therefore, the right to the accretion, 
where such right exists, must be of the same nature as that which* 
exists in the parent holding. The land gained,” observes Lord Chelms- 
ford, in Echowrie Sing v. Heeraloli Seal^ will then follow the title to that 
parcel to which it adheres. ”3 The same clause of the first section of the 
Regulation, to ^hich I have already referred, goes on to enact in the form 
of a proviso : that the indVement of land thus obtained shall not entitle 
the person in possession of the estate or tenure to which the land may be 
annexed, to a right of property or permanent interest therein beyond 
that possessed by him in the estate or tenure to which tlie land may be 
annexed, &c.” The cases to which referdhce has just been made, for the 
purpose of determining w’ho are entitled to accretions, in fact als 
exemplify this principle.^ 

Consequently, if the owner of a permanently-settled estate acce 
f|bm Government temporary settlements in respect of accretions ann^ed 
to his estate by alluvion, suoh settlements do not curtail his per^pnent 
interest in the accretions, inasmuch as this is the only kindjjrsettle- 
ment which Government doe^ in practice, grant in respec^Wtm alluvial 


C.) 2. The passage 


1 Supra, 121. 

a Mmftumat Idan v. l^wad iishore, 25 Sath. W. R. 390. 

^ 12 Moo. Ind. App.‘l36 ; 2 B. L. R. (P. 0.) 4; 11 Suth, 
occurs on page 140 in fin, of Moore. 

* * Bee nos. 3 — 9 on p. 198, supra. *geigi#P®fi*^we(2 Wasil v. Zulekha Khatoon^ 2 

Hay, 515 ; Prasad Rai v. Radha Frasad S^ng, I. h, R. 7 All. 402 (where it was held that if 

the parent holfcg is anr'estrul property ” the increment will acquire the same character.) 
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formations during^a considerable nuiber of years, until the capabilities 
of the soil have been fairly ascertained*^ • • 

If a public road leads down to the bank of a river, and an alluvial 
accretion is afterwards fqrns^d on the bank, the public has the sanie right 
8f ac6es8 to the water across the new formation as they had before such 
alluvion formed.*® 

n. Dereliction — Real nature of dereliction,— Dereliction may be 
either gradual or sudden. If* it is •gradual, the result, in the generality 
jlphcases, is the sambas that which is produced by alluvion. The physical 
processes implied in them respectively, in fact correlate to one another. 
The deposit of soil on the bank, by the ‘ projection of extraneous 
matter * on it, cannot take place without a simultaneous withdrawal 
pro tanto of the «vater from the site which such ^ projected ’ matter 
occupies.^ But if the dereliction is sudden, it is regarded as an alto- 
gether distinct mode of acquisition of p^opert 3 ^ Properly speaking, 
it is not a mode of acquisition of property at all ; it merely denotes a 
particular mode of transition of land (in which there is already an 
existing righfcjp from one state to another, from the state of being 
covered by water to the state of being dry land ; and when there is this 
transition, the law uniformly declares that there shall be no change of 
ownership. . ^ 

Ownership of the bed of the sea or of a river suddenly abandoned 
by it. — The Regulation provides no express rule with regard to the owner- 
ship of the bed of an arm of the sea, or cf a river suddenly derelicted 
or abandoned by it ; but by the fifth clause of its fourth section, it leaves 
^ the determination of such a (fu^stion, iu the absence of any established 
usage, to be made ^ on general principles of equity and justice.^ 

^ Dereliction of the bed of an arm of the sea is an event of some*- 
i^at rare occurrence, *and so is the total dereliction of the bed of a 
n^lkfable rivtr. Instances of partial dereliction, however, of the bed lk>f 
a naygahle river may be observed when * sandbanks are thrown, up or 
island9t!‘'^rm in a navigable river, iu such a way as to be separated at first 
from eitl^^^^ainland by fordable (jjiannels § one of which gradually closes 
up at one or^th ends, and afterwards dries up suddenly. Whether* the 

derelictiou be^^ ’^ia'l ^o*'*^*' Government in this country being.primA 

. 0 ^ • • 

1 Baghoohar Vgal Safcof, ... Sahce, L. B. 6 Ind App. 211 ; 6 Cal. h. R. 418 . 

» JUaharanee -Odhtranee J^uraTrlS v.. The Nawab Naxim of Bengal^ Bath. k. 

{0. B.) 41. 
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facie the owner of the soil of the ijbds of all navigable rivers, its proprie- 
tary right tiferein oontinues even when the water retires from If, 
however, a private individual has already acquired a right to the whole 
or any* portion of the bed of any such river lUpder an express or implied 
grant from Government, or if his proprietary right thereto had beiffi 
recognised at the time of the Permanent Settlement of his estate (the 
survey maps of riparian estates being evidence of the boundaries of such 
estates as they existed at the time ^of the Permanent Settlement), the 
soil discovered by water remains in him as before.® 

When the dereliction takes place in the channel of a non-navigable 
stream, the soil of the bed continues to be the exclusive property of one 
or other of the riparian proprietors, or even of a stranger, if he had an 
exclusive right to the soil when it was covered with water.® But, if 
there was no exclusive right to the soil in any one, then the presumption 
of law being, that it belonged to both the riparian proprietors in severalty, 
usque medium filum aquae, when it was covered with water, it would con- 
tinue to be the property of each of them respectively to the same extent 
as before.^ 

Whether abandoned bed can form the subject of private ownership 
before it becomes ‘usable.’ — It is unnecessary to discuss again with 
regard to dereliction the question, which I. have already considered with 

1 Cf. Ranee Bumo-tnoyee v. Jardine Skttmer Oo , 20 Suth. W. li. 276 ; Badun Chunder 
Shaha v. Bejwn Behart/ Roy, 23 Suth. W. R. 110 j Secretary of State for India v. Kadiri Kuth^ 

I. h. R., 13 Mad., 369. 

S Radha Rroehad &ingh v. Ram Coomar Singhy I. L. R. 3. Cal. 796 ; 1 Cal. L. K. 259 ; 
Orey v. Anv>nd Mohun Moitra, Suth. W. R. 1864 p. ; Isaer Chunder Rai v. Ram Chundsr A 
Mooherjeaf 1 Sel. R. 221. ^ 

The Indi^ Alluvion Bill, 1881, by section 8, subsectiou (h) makes, as regards this pf>ii^F 
the same provision as that which has been stated in the text It ^na thus:—** Nothing heiwl 
contained shall affect the right of the Government or a private owner to the adjacent' bed 
jf er, which is proved to belong to the Government or such ow^er immediately befqi^ its 
abandonment.’* ^ 

S Orey v. Anund Mohun Moitro, Suth. W. B. 1864 p. 108 ; leaer Chunder Ram 

Chwnder Mookerjea^ 1 Sel. B. 221. Jfr 

* Section 6 and section 8, wjbsection (h) of whe Indian Alluvion Bill, IB^^akon together, 
lead snbstantially to the same result as that stated in the text, though irJpi^e Bill the ml© 
^as been laid down in a mbre comprehensive and generalized forjo^^Seotion 6 (inter alia) 
proWdea: — “ And where'a river suddenly abandons its bed, each jj^il^lo of the new bed so 
abandoned shall belong to that one of the riparian s^ow a point on the front- 

ftge of his holding nearest to such particle.” * - 

” When \ e dividing line is an arc of a curve, its chord shall b© substituted for it.” 


\ 
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respect to alluvion, ♦ namely, whether Hftnd left by d<Teliction should be 
‘ usable, —should be fit for cultivation,' pasture or for any" cither useful 
purpose, before private proprietary right might attach thereto; 4or, 
as I have already st«ited,««there is no accrual of a new right in^such a 
dhse, but merely the revival of a pre-existent right which had lain 
dormant for a while, and it is immaterial what the state of the land be 
(whether covered with water or dry), over which this right exists. 

Apportionment of abandoned river-bed — When the bed of a river is 
gj^ the exclusive property of Government or of any^ private individual, 
^he rules for the apportionment of such bed amongst the riparian pro- 
prietors, when it is derelicted or suddenly abandoned by the river, are 
the same as those for the apportionment of alluvial formations. 

The Indian Alluvion Bill of 1879 provided the same rule for the 
ap*pbrtionment of abandoned river-beds as it did for the apportionment 
of alluvial fQrmations. The Alluvion Bill of 1881 proposed the following 
rule, namely, that the abandoned river-bed should be so divided that 
each particle of it shall belong to that one of the riparian owners who 
can show a point in the frontage of his holding nearest to such particle.’* 
The same objections might be urged against the application of this laileto 
the apportionment of abandoned river-beds, as those which I have pointed 
out while I was discussing the, matter in connection with th«i apportionment 
of alluvial formations^ If the provision of law be that the bed of a river, 
when it is not the exclusive property of Government or of a private 
owner, belongs to the riparian proprietors in severalty up to the middle 
thread, in proportion to the extent of their respective frontages, then it 
X follows that the partition lines, lipwever drawn, must not, in order that 
mhey may conform to this provision, intersect one another before they 
wach the middle thread ; but, as I have said before, there may be 
eves m which the rule of apportionment proposed by the Indian Alluvion 
Bi^f 1881 lhay leajLl to this consequence. * 

jkl. Islands — Ownership of islands fdtmed by a river encircling a 
porti(m|||f the mainland. — Like the other systems of law we have already 
discussec^l^s Regulation deals alsp with two kinds of islands, and enacts 
rules for delM|miniug their ownership in each case. 

With regaKvto the first kind of island, the Regulation by the liegond 
clause of its fourth^" action thus provides : — 

The above rule be considered applicable to cases in which 

a river by a sudden change of^TEs course may break through intersect 


* 191 — 192 . 
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estate without any gradual elcroachmeiit, In such cases the 


an 

land on beiil^ clearly recognised shall remain the property of its original 
owfter/’ 

It seems to me that this clause, though iiot very artistically framed, 
is intended to refer to the case where an island* is formed by lb rivflr 
encircling a portion of the land of a private owner. It lays down 
the same rule with regard to the ownership of such an island as 
that which is recognised in the other* systems of law, namely, that the 
ownership of the soil remains unaffected by the chan*ge. ' 

In Thomobs Kenney v. Beehee Snmeeroonissa^^ the Calcutta High Court 
in their judgment thus observed with regard to the meaning of this 
clause: — A claim to hold the land under clause 2 can only be maintain- 
ed by the old proprietors when the land used by man has not been 
diluviated, but is cut off by a change of the stream — fields, trees, houses, 
or other surface objects remaining as before/’ 

But the observations of the Privy Council in Pahahvan Sing v. Maha- 
rajah Mohessur Buksh Sing Bahadoor^ to which I have already referred^ 
would seem to show that the continuance of the fields, trV^es, houses, oi* 
other surface objects in position is not essential to the operation of this 
clause. 

This clause does not ky down any mode of acquisition of property. 
It is merely a qualification of the first clause, and declares that the latter 
shall not be applicable where there is a sudden change in the course of 
the river. If a person has acquired a right to property under the first 
clause by gradual* accession, any subsecjuent change in the course of the 
river, such as is contemplated by the second clause, .will not deprive 
of bis right.** 

Owner^ip of islands formed in other modes,— With regard to t 
Mcond kind of island, the Regulation enacts the following provisions 
^ Third. When a chur, or island, may be thrown upSn a largflfend 
navigable river (the bed of ^hich is not the property of an indi 
or in the sea, and the channel of the river or sea between island 

4 These small islands are known the name of chucieen in. Behar. 

V, Maharajah Mohessur Huksh Sing Bahadoor, 9 B. L. K. 150 ; 1C Sath. 

^2 SSnth. W. B. (C. K.) 68^ 

8 9 B. L. E. 160 ; 1^ Snth. W. K. (P. C.) 5. 

4 Supra, 185. ^ 

The C^rt of Wards v. Radha Per shad Sing. 22 
Council, on aAi^al, I. L. R. 3 Cal. 796 ; 1 Cal. L. B. 259. 


?ahal‘wan Sing 
^(P. C.) 6. 


. E. 238 ; affirmed by the Privy 
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Had tiie shore may aot he fordable, it ihaH according to established usage 
be at the disposal of Government. Bht if the channel between such 
island and the shore be fordable at any season of the year, it shaft be 
considered an acc^sion to tj^e laud, tenure or tenures of the person or 
iw^raons whose estate or estates may be most contiguous to it, subject to 
the several provisions specified in the first clause of this section with 
respect to increment of land by gradual accession. 

« Fourth, In small and shallop ^rivers, the bed of which with the 
M^ur (or)^ ftght of fishery may have been heretofore •recognised as the 
^^operty of individuals, any sand-bank or chur thaf may be thrown up 
shall, as hitherto, belong to the proprietor of the bed of the river, sub- 
ject to the provisions stated in the first clause of the present section.*^ 
Enumeration pf, topics concerning islands.- As regards the third 
claiise, the following matters require elucidation ; — 

(a.) * The meaning of the expression * fordable channel,’ 

\h,) The point of time at which the fordability or otherwise of the 
Intervening channel should be ascertained for the purposes of this 
clause. . 

(c.) The meaning of the words:, ^ shall be at the disposal of Govern- 
ment.’ 

Probable origin of the doctrine of a fordable channel— Now as re- 
gards (a), you will have observed that the doctrine of a fordable channel 
formed no part of the Koinan law of alluvion. It could scarcely find a 
place in a system in which the theory with regard to the ownership of 
the bed of a river was that it was vested in the riparian proprietors ; 
so that whether the island was separated from the hanks by forda- 
ble or unfordable channels, in either case it was deemed to be the pro- 
perty of the riparian owners and not of the state. The necessity for the 
doctriqe probably arose for the first time, when under the jurisprudence 
of the feudal jpystem the theory regarding the ownership of the beds V 
rivers underwent a change, and the beds of all navigable rivers came to 
be regarded amongst the iura regalia of the Crown. ^ 

Fordable channel, what ?— The Kegulation itself contains no inter- 
pretation clause, nor does it anywhere define thfe meaning of the ex|ji*es- 
sion ‘ fordable chp.nnel.’ But it has been held* under that clausa thaf, 
a channel which can be crossed only in a zigzag •direction by talSng 
* * 

1 The word ‘ or * does not ocOnr in the Ref^nlation, but it is evidently omitted by mistake. . 
It is in Mr. Harrington’s draft. Markby, Leot. on Indian Law, 53 (note)* / 
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advantage of the higher portions 6f the bed in the dry season, and thal 
even only with the water breast-high cannot be said to be fordable.^ It 
hasp been also held that a channel cannot be said to be fordable, if 
it can be crossed on foot at the extreme ebb of the tidfe only, and pro- 
bably for some short time before and after; or, if under ordinary ch- 
cnmstances and at the most favourable season, it cannot be crossed at 
least for sixteen hours out of twenty-four.® 

Requisites of a strict defLiutioiv.of a fordable channel — The depth of a 
river in the dry season is not the same as it is in the wet, nbr is it '' 
same during all the months of the dry season. In fact, its depth varies * 
from day to day, and in a tidal river, it varies almost every moment. 
For legal purposes, therefore, it is essential that there should be a precise 
definition of the word * fordable % and such a definiMon requires that 
the following elements should be fixed, namely, (i) the exact depth of*€lie 
water over the ford, (ii) the duration of time for which that depth must 
continue, and (iii) the point of time at which that depth is to be measured. 
The first two elements, regard being had to the nature of them, must* 
necessarily be somewhat arbitrary, and can only be defined by the legis- 
lature. The third element is, perhaps, capable of being ascertained from 
the language of the clause itself, and this leads us to the consideration 
of point {b) mentioned before. 

Point of time to which the fordability or otherwise of the channel 
ought to refer. — As regards (6), a reasonable construction of the context 
of the first part of the clause suggests the inference that, the period when 
the fordability or otherwise of the intervening channel is to be ascer- 
tained, is the time when the chur or islj,nd is thrown up ; and therefore 
the meaning of this part of the clause is, that if the island is not fordable 
when it is thrown up, it is to be ‘ at the disposal of Government.* 

V But it frequently happens that at the commencement of the dry 
ifeason, a very small portion of the chur or island emerges ftrom the water, 
separated from either bairfc by unfordable channels, and as the water 
sinks down gradually, the visible surface of the island enlarges, and be- 
fore the end of the same dry season it is found to be connected with one 
or other of the riparian estates by one or more fords, sometimes extend- 
ing along the whole iength of the frontage. It would indeed be 
extremely inequitable, nay almost illogical, to lay down that such chur 
or island should not belong to the" ripiirian* owner, but should be at the 

1 Jvg^ohun^hoo v Gyusoodeen^ 3 Satli. W. R. (C. R.) 94. 

* Nohin Iff here Boy V. Jogesh Vfrshad Gangoolyt 6 B. L. R. 343 ; 14 Sotb. W. R, 3S3. 
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of Governiftmit, and at tba«me time to declare that he should 
he the owner of *an alluvial increment which formed in coutignity with, 
the hank, though it might have been wholly under water during a greaiier 
portion of the dry feason, f^nd,only appeared above the surface just towards 
tSe latter end of that season ; the only diflEerenee between the nature of the 
two formations being that, in the former case the soil between the chur 
or island and the adjacent land happens to be^ covered with a few 
inches of water, say, kuee-de^p or .ankle-deep only ; while in the latter, 
jMh soil is fotiilly dry about the same period of timl. It seems to me 
^uat it waa to meet such a hardship as this, that the second part of the 
clause provided that, if the channel was fordable ^ at any season of the 
year ^ it was to be considered as an accession to the land of the person 
whose estate mighi^be most contiguous to it. The second part of the 
clause cuts down the apparent generality of the first, and the result, 
therefore, is that if the island is fordable at any season of the year,* 
that is to say, in any part of* the dry season in which the formation 
appears above the surf nee of the water, and when the water has sunk to 
its lowest level, k slujuld be considered to belong to the adjoining riparhin 
proprietor ; otherwise, it should be at the disposal of Government. 

Examination of cases bearing upon the topic.— But then when one 
comes to examine the series of decisions that have been pj^sed upon this 
clause, he finds not a little divergence and rfuutuation of opinion with 
regard to the construction that ought to be put upon it. This is due 
in some measure to the ambiguity of the expression ^ shall be at the 
disposal of Government,* and to the somewhat inartificial character of 
the provisions of Act IX of 18t^, with which I shall have occasion to . 
deal more fully hereafter.^ That Act relates to the assessment of 
lands gained from the sea or from rivers by alluvion or dereliction ; 
and by its. third secf.ion provides for the making of a new surv^W 
of lands on J:he banks of rivers and on the shores of the sea, whetJ 
ever ten years shall have elasped from the appro\^l of any prior survey 
by the Government, and for the preparation of new maps according to 
such new survey. The seventh section enaeis that whenever, on inspec- 
tion of any such new map, it appears fo the local revenue authormes 
that an island has been thrown up in a large and'^navigable riverdiable to 
betaken possession of by Government under clause 3, section, 4, Regui^*- 

tion XI of 1825 M>f the Bengal Qpde," the said revenue authorities ahalj 

Lect. IX, infra. 
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take immediate possession of the imiii^ for GovernmeJat, and shall assess 
and settle tfoe land^ &c. 

•t In Wise v. Ameerunnissa Khatoon,^ and Wise v, Monlvi Ahdool Ali^ 
decided within a few days of each othey^ the allftvial formation to 
which the plaintijBEs Ameerunnissa Khatoon and Monlvi Abdool AH Md 
claim under clause 1, section 4 of Rf gulation XI of 1825, appeared 
originally as an island with unfordable water on all sides, and subse- 
quently became annexed to their , respective estates befo^'e ^ the time 
appointed for a r5-survey under Act IX of 1847 arrived. ^ Bayley «[|||^ 
Campbell, JJ„ held that Act IX of 1847 had the effect of modifying^^ 
the provisions of the Regulation and of making the assertion of the 
rights of Government ‘Ho cease to he continuous but only at inteiwals 
of j^ears and that it was clear from the language of the Act that 
the ^ status ’ of the land at the time of the original formation thereof 
was not to be looked to, but that its ‘ status ’ at the time; of re^survey 
alone was to be regarded. Being of that opinion, they decreed tfie land 
to the plaintiffs, although, as I have said, the island, when it was first 
thrown up, was sun'ounded with unfordable water on all isides. This was 
expressly dissented from by Norman, J., in Kahe Pershad Moozoornd^ar v. 
The CollodoT of Mymensing and others,^ where he held that the true rule 
was that, tli^ right to the possession of land either gained by gradual ac- 
cession, or reformation, or thrown np in a river or the sea, must be 
determined by an enquiry into the condition of tlie land, when it was 
originally gained by alluvion or thrown up, and became the subject of 
property and capable of cultivation or occupation as such. In deliver- 
ing judgment his Lordship said It is difficult to see how a 
right which has once accrued can be divested by any change in the 
condition of land adjacent to that in which such right exists, and 
^erefore one would think that if land comes into existence and 
(jifecomes the subject of property as an island in a .navigdible river, the 
fact that the channel between it and the mainland dries up subse- 
quently cannot destroy rights of property or possession, which any 
person may have acquired in st while jt continued to be an island. As an 
island, it must be presumed to be at the disposal of Government. If it 
* . • 

VI 2 Suth. W. R. 34^ KofirToreuhnarain Roy v. R. Watson ^ Co., 6 Suth. W. R. (C. R.j 383; 
2 R. C. & Or. (C, R.) 10 ; ^ugendra Chmder Qhose v. UahompA Esoff, 3 R. 0. A Or. (C, R.) 22&, 
Wise V. Am&e't'^ivnissay 3 Snth. W. R. (C. R,)»319. ^ 

3 2 Snib. VV. R. (C. R ) J27. Ja Hnth, W. R. 8bf). 
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^ i# taken possession df and cultivate^^^imy the Government m^iy 

have rights against him^ But his possession is good and^conetitutee a 
right as against all persons except the Government, The subsequent 
drying up of ihannel^h^ween the island and the shore cannot^affeet 
bfc right to insist on his possession as a good title as against everybody 
except the Government^ or one who can show a better title than himself , 
There is nothing iu the 3rd clause of section 4, Regulation XI of 1825 
which militates against this ‘view.* ffhe clause in question does not, in 
provide^for the ease of an island thrown up in a river, which at the 
when it becomes capable of being occupied or cultivated, in other 
words, a subject of property, is separated from the lands most nearly adja- 
cent to it by an unfordable channel, fui-ther than to declare that such island 
shall be at the disposal of Government. But if the Gevernihent does not 
think fit to lay claim to it, the case will fall within the 5th clause of section 
4.’’ His Lordship then read the clause in question, and continued — 

^‘*ByActlXof 1847, the right of the Government to come in and 
claim possession is postponed till the time of re-survey. But it is diffi- 
cult to see how that Act can affect any question between the person in 
possession and any person other than the Government. . 

I confess myself unable to assent to the rule supposed to be laid 
down in Wise v. Jmeerunuma Khatoon^ 3 Weekly Reportej^ 34, that the 
status of the land at the time of the re-survey is to be looked at in deter-^ 
mining questions between rival claimants when the Government is not 
one of such claimants.’’ 

Next arose the case of Mohlni Mofmn Do*ss v. tJuggohundoo Bo$e^^ 
which came before Sir Barnes Pegi-cock, C. J., and Jackson and Macpher- 
son, J.J,, upon a difference of opinion between Trevor and Glover, J.J., in 


which, strangely enough, the pendulum of opinion swung back to its former 
position. The Chief Justice, who delivered the judgment of the Couil^ 
observed as fellows;— If, when the island first formed, the river BawH 
was not fordable from the plaintiff’s estate which formed that part of the 
shore which was nearest to the island, the island might, according to 
clause 8, have been disposed of •by the Xlovernment. If, before the 
Oovernment disposed of it, the river between the plaintiff’s estate 
Kootubpore and the island became fordable, thbn according to clause 5 
it would belong to the plaintiff as the owner of Kootubpore.” ^ ^ 

This was followed by Phear ^ud E. Jackson, J.J*, in 
Ohoiffdhry v. Oopal hall Tagore} 


* a Sutli. W. K. 3X2. 


3 9 Suili. W. E. 40l ; 3 E. C. & Or. E. 35. 
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The question, howevor, ultimallfc y came for decisioil before a Full Beu<^ 
in the case oi Bvdroonissa Chowdhrain v, Prosmno Coomar Bo$e^% where the 
leajrued Judges reviewed the previous authorities on the subject, and upon a 
consideration of the 8rd clause of section 4 ot the Regulation as well as of 
Act IX of 1847 came to the conclusion that, the state of things 
at the time when the chur or island is thrown up or forms, is the criterion 
by which the right, either of the Government or of the owner of the con- 
tiguous land, is to be determine^ and tl^at the subsequent creation of a 
fordable cliannel &tween the island and the mainland does rii^t affect tkjji 
right acquired at the period of its first formation. With regard to 
IX of 1847, Couch, C. J„ after adverting to some of its provisions in his 
judgment, observed : — What the Act seems to me to have intended to do 
was to prevent the great inconvenience which might ^rise from surveys 
being made at different times, probably of small portions of land,Vt a 
great expense, perhaps much greater, than the property would-be worth, and 
adopt a system of having the surveys at stated periods, so that whatever 
rights might be found to have accrued to Government with regard to lands 
of this description, those rights might be enforced. It did not, I think, 
alter the period which ha(f been fixed by Regulation XI of 1825 for 
determining whether the right existed or not, namely, the period of the 
formation of jtbe chur or island, and lay d(>wn the time of survey or the 
preparation of the map as tiie period when those rights actually accrued/^ 
This last view has been recognised and adopted by the Privy Council 
in Wise v. Ameerunnisa Khatoon and Wise v. CoJIector of Baokergunge^ 
where their LordsBips say in their judgment that : — Even if the Govern- 
ment was not entitled to assess the labels in consequence of Act IX of 
1847,’’ — because a re-survey of the lands under that Act had not taken 
place — tlley were entitled to take possession of them as lands which 

t igiually formed as an island, and were at their first formation sur- 
unded by water which was not fordable, &c.” . ♦ 

It is always a question*of fact in each case as to what is that precise 
period of time when the chur or island may properly be said to have been 
tbjown up or to have formers • 


• l#u Sutb. W. R. (F. B.) S5. 

• 8 L. E, 7 Iiid. A pjf 78 ; 6 CaJ. L. R. 249 ; affirming on appeal, Ameerurniisaa Khatoon v. 
WiWj 24 Sutb, W. E. 435. See Cann<yn> v. Bissonath Ad^icart, 5 Cal. L. E* 164. 

• ^ Budroom%ii6a Chowdhrain v. Frosmmo Cdomar Boae, 14 Sutb. W. E. (F. B.) 25,perCoaoh| 



ProvisiOQfl of •Act IV of 1068 C.) —The Full Beneh ca$e of 

£udreonmsHa Chowdhrain v. Frosunm Coomar Bose^^ was decided irrespeo- 
tive of the provisions of Act IV of 1868 (B, C.), although it had teen 
passed two years before, b^use the suit in that case had been instituted 
tefore the passing of that Act. I shall therefore now proceed to call 
your attention to some of the provisions of that enactment. Section 1 
repeals section 7 of Act IX of 1847.^ 'Section 2 declares that when any 
island shall under tlie provisions of^qj^use 3, section 4 of Regulation XI 
^ 1825, be^at the disposal of Government, all lands gained by gradual 
^accession to such island, shall be considered an increment thereto and 
shall be equally at the disposal of Government.^ Section 3 is substituted 
for section 7 of Act IX of 1847, and it provides that whenever it shall 
appear to the loQ^il revenue authorities that an island has been thrown 
Uj^ In a large and navigable river liable to be taken possession of by 
Government^ under clause 3, section 4 of Regulation XI of J825 of the 
Bengal Code, the local revenue authorities shall take immediate posses* 
sion of the same for Government, and shall settle and assess 
the land, &(k Tliis section thei’efore makes the assumption of 
possession— or ‘resumption,’ as it is sometimel*^called, — of an island by the 
revenue authorities independent of the inspection, and consequently irres- 
pective of the previous existence, of any revenue survey ^ap made under 
section 3 of Act IX of 1847, such as was required by section 7 of Act IX 
of 1847. Section 4 enacts that any island of which possession may have 
been taken by the local revenue authorities on behalf of the Government 
under section 3 of this Act, shall not be deemed to have become an 
accession to the property of any person by reason of such channel be- 
coming fordable after possession of such island shall have been so taken. 

The Act does not expressly 2>rovide for the case where* an island is 
thrown up, surrounded on all sides by unfordable water, which aft^- 
wards becomes fordable from the adjacent bank, but before such isliwd 
has been taken possession of by Governinent. There can be no doubt, 
that it would still be governed by the Privy Council judgment to which I 
have just referred. • •* 

Fordable channel, what, according to the Alluvion Bills -^The 
Alluvion Bill of 1879 as well as that of 1881, after detiuiag, Aty 

1 14 Sath. W, E. (f . B.) 35. . ® Snpra, 201. 

3 Tbis was tho law even before tlio passing of the Act. h.ally }^ath Roy Oiwufdhry v, V, 
3 Suih. W. R. (C. R.) 122. 



206 Aishxjrim^pt^ law , 

interpretation-olaiitfe, an ‘island^* as ‘land surrounded by water and 
capable of being employed for cultivation, pasture or other useful 
purpose,* and pointing out, as I have already stated, what formations are 
include^ in such definition and what are not, goe,s on to lay down in the 
same clause that “ a channel is said to be fordable when it doSs nof 
exceed five feet in depth in the dry season next after the formation 
referred to and throughout the twenty-four hours.** 

The Bills then provide that wlseii an island is formed in a river, the 
sea, or a lake and is separated from each bank or shore by a ciiannel 
fordable at any point, the Government is entitled to such island ; but if^ 
it is separated from the bank or bankvS by a fordable channel or channels, 
the owner of such bank or banks is entitled to it. TTow it may be ob- 
served that, although there are some islands which at «their first forma- 
tion are covered with feriilizing silts, which render the soil cultivable* % 
hand-sowing, yet in the large majority of cases, these islaifids at their 
first formation are mere tracts of sand (more or less extensive), scarcely ^ 
fit for cultivation, pasture or other useful purpose, and it is not until 
after the lapse of a year or two that they grow fit for^such purposes. 
The effect of the foregoing definition of an island, therefore, is that, the 
fordability or otherwise of the channel separating an island from the 
mainland is be determined, and the competing claims of Govern- 
ment and of private individuals to the proprietorship of such island are 
to be adjudged, not by a reference to the state of things existing at the 
time when such island is first thrown up, but to those happening 
next after the period when the island becomes fit to be employed 
for cultivation, pasture or other useful purpose. ,Until an island be- 
comes fit for any of these purposes, it continues by reason of this defini- 
tion to be a part of the ‘public domain,* incapable of being lawfully 
sessed by any private person, but liable, nevertheless, to be/ taken 
session of meanwhile by Government, (for possession be taken of 
it as soon as it is formed)*, as trustee for him who may thereafter 
acquire ownership in it, whether he be a private individual or the Govern- 
ment itself. V • 

If Government lays claim to an island on the ground that it is ford- 
a\)le from a riparian estate belonging to itself, it is bound to show, like 
any other private individual,* that the intervening channel is fordable at 
Mij season of the year, and was fordable when the islcfiad was thrown up* 

, 1 Mussamat Tahira y. The Government , 6 Suth. W* Jl. (C. E.) 133 i on review, 7 Stith. W. 

B. (C. R.) 513: 
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Meaningr pf tHe expression ' $hm 1>6 at the disposal of Oovenment’ 


in 3^ B, 4, Reg. XI of 1826.— The words ‘ at the disposal df Government' 
nsed in clause 3 section 4, of Regulation XI of 1825, in section 7 of *!Act 
IX of 1847 and in'sectioi\ 3? of Act IV of 1868 (B. C.)> mean that the pro- 
perty •in, and the absolute right of disposal of, the island is vested in the 
Government, and not that the Government has merely a right to assese 
revenue on it.^ That this is the true signification of these words 
is corroborated by the language of^ciause 12 section 6, of Regulation IX 
of 1825, wfiere the same words occur, and where^ it is impossible to 
^attribute any other sense to them. 


Ownership of accretions annexed to islands separated from the 
mainland by fordable channels. — It follows as a corollary from clause 
3, section 4 of t^e Regulation that, if an island or chur becomes the 
property of a riparian proprietor by reason of the fordability of the 
intervening channel, all further accretions to it, if gained by ^ gra- 
dual 'accession,’ also belong to him, even though the result in the 
’aggregate may be a prolongation of the island in front of neighbouring 
riparian estates.® This is true only so long as the accretions to the 
island are added in such a way as to be uiftordable from the estates 
of neighbouring riparian owners ; and if the intervening channel silts 
up afterwards, that circumstance alone cannot deprive^the owner of 
the island of the right which he has already acquired in such accretioiji. 
But it might be a question, whether if such accretions extended ex 
adverso of the frontage of his neighbour in such a way as to become ford- 
able from Ilia estate pari passu with the progress of the accretion, such 
increment to the island by accretion would still belong to him ex- 
clusively or would be divisible between him and his neighbour. 

Ownership of accietions separated from the mainland fcy fords of 
unequal lengths.— Another question which might possibly arise is, if 
accretion foriped in front of two or more estates or holdings, situated eitWc 
on the same bank or on opposite banks, in such manner as to be connect- 
ed with each one of them respectively by fords of unequal lengths. 

Clause 8, section 4 of the Regulation provides generally that an accretion 

• f 


1 Khellut Chimder Ghtse v. T}ie Collector of BhagtUpore, Snth. W E. 1864. p. 73. Of. Wi^fi 
V, Am^toonieea KhcUoonf L. E. 7 Ind. App. 73 ; 6 Cal. L. K. 24^ ; Kalee Perskad MozoMn^r y. 
The Golleetor of Xymeneing, 13 Suth. W. E. 366 j Koer Poreeh Naravn’Ooy y. R. Wateon, ^ Co., 
6 Suth. W. E. (C. E.) 283 ; 2. E. 0. & Qi. (C. E ) 10. 

* Oolam Alt Chowdhri v. Oapal Lull Tagore, 9 Snth. W. E. 401. Of. Eally Nath Eo» 
Ckotodhri V. J. lawrie, 8 Butli. W. E. (C. U.) 122. This agrees with the Boman Law. Sxjpro, 128. 
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separated by a fordable channel s^all be considered ^n accession to the 
land of the petson or persons whose estate or estates may be most contign* 
ous^to it.” There has been as j et no judicial interpretation of these words, 
but talging them in their i)lain ordinary sense, kris difficult to put upon them 
"^any other construction than that, in the case of an island fordable frofn twb 
or more estates or holdings on the same bank or on opposite banks, the 
owner of the estate or holding with which it may happen to be connected 
by the shortest ford is to get it; buifthat if ^wo or more estateg or holdings 
happen to be connected with it by shortest fords of equal lengths, thei^ 
it is to be apportioned among the owners of such estates or holdings 
respectively. It is easy to conceive instances in which such a rule as 
this is likely to result in grave hardship, by depriving riparian proprietors 

ot their water frontage for ever, and hence the Alluvion Bills provide 

• • 

that in all such cases the island shall be divided among all thosQ persons 
from whose estates or holdings it may be fordable, the lengths of ^ the 
conuoctiog fords being treated as whollj' immaterial. 

Under the bead of alluvion, 1 have already discussed the rule for the 
apportionment, among several riparian owners, of islands '"separated from 
their respective estates by a fordable channel or fordable channels.^ 

In a suit to recover possession of an alluvial formation on the ground 
that it is an if^crement annexed by gradual accession, if the defence of 
the person, who is in possession thereof, either as lessee under, or as a 
purchaser from, Grovernment, be that such formation originally arose as 
an island in a large navigable river surrounded on all sides by unfordable 
water, then Government must be made a pai tj,^ 

Ownership of sandbanks or churs thrown up in ‘ small and shallow • 
rivers — Sandbanks or churs thrown up in ‘ small and shallow ^ rivers, the 
beds whereof with the right of fishery belong to ^Jrivate individuals, are, 
1^- clause 4 of section 4 of the Regulation, which I liave already read 
^ you, declared to belong to the proprietors of such beds. ^ 

It has been held that accretions formed by alluvion in a ‘ small and 
shallow^ river belong to the owner of its bed, even wliere the julkur, or the 
exclusive right of fishery, it, in a third person.^ The dried-up bed 
of tne channel of such a river belongs to the owner of the estate in which 


A SuprUj 188 — 193. c 

* Act TX of 1847, s. 9. ; Cannon v. Bifisonaih Atlhicari, 5 Cal. L. U. 154. 

3 Chunder Mfmee C howdhrain T. Sreemvttve Omvdhrma^ 4 Sutli. W, R. (C. R.) 54, 



is Bituatedy^ atift the owner of the opposite bank cannot claim on0* 
half of it on the ground that it was a flowing river before.** 

Nadibharati lands, or lands discovered by the silting up of a small SfUd 
shallow river, belong the«t>wner of the site and not to the riparian pro- 
prietor to whose lands they happen to be an accretion.® 

IV. A^sion. — The rule as to avulsion is laid down by clause % 
section 4 of the Eegulation in the following terms: — The above rule ” — * 
i. e, the rul^ regarding land gained %)y gradual accession, — shall not 

^be considered applicable to cases in which a river ^ may by 

the violence of its stream separate a considerable piece of land from one 
estate and join it to another estate without destroying the identity and 
preventing the recognition of the land so removed. In such cases the 
land on being deafly recognised sbaU remain the property of its original 


forcible and sudden disruption of land is so unusual a phenom^ 
non even in such wild and erratic rivers as those in Bengal, that it is 
impossible to trace in the reports of case's any instance in which a 
claim upon that ground has ever been put forward. Should any claim 
be made to land on the ground that it was dissevered by avulsion, it 
seems, it would, in the absence of any special provision regarding the 
same in the Limitation Act, have to be made yrithin the stine period of 
limitation as that which is prescribed for ordinary suits for recovery of 
possession of land. 


^ Mirza Syfootlah v. Bhut^un, 10 Suth. W. R. 68. • 

Prosumio Kumar Thakoor v. Kristno’^^hoitonno Uaij 2 R. C. & Cr. (C. R.) 14. 
S Hari Kiakore Dutt v. The Collector of 'Dacca, 3 B. L. R. ( App.j 116. 



LECTUUB VIII. 

ALLUVION AND DILUVION.-^(a«^^nworf). 

(Anglo-Indian Law), 

V. Reformation on original site — Passages from judgment in Lopezes case — Principles entm* 
dated therein — Does the doctrine of reMnhation apply where the anteoedpnt dilaviatiou of 
site had taken place by slow, gradual and imperceptible degreed P— -Koasons for a negative 
conclusion — Historical review of the casos relating to the doctrine anterior to LopeA% 
case — Lopez V. Muddun Mohan Tkakaor — Nogendra Chandra Ghose v. Mahomed Leoff — Nature 
of oases to which the doctrine applies — Discussion of the modes in which a subsisting 
right to the site is generally evidenced — Doubtful case of reformation on old site — Nature 
of proof of title to the site required — Right of a purchaser ofb an estate from Govern- 
ment to lands reformed on original sites under peculiar circumstauces — Illustration 
of such a case — VI. Custom— Reg. XI of 1825, s. 2. — Hardship of the custom— Different 
* kinds of usages in the Punjab — Disenssion of their respective merits — Usage miAst be 
clear and definite — Usage merely local — Ba6oo Biatiebnur Nath v. Maharajah 
Buksh Sing Baluidiw. 

c 

V. Reformation on original site —The rules relating to the acquisition 
of ownership in alluvial formations, derelict or abandoned river-beds, and 
islands, discussed in the preceding lecture, are subject to an all-important 
and overriding proviso, introduced by Courts of J ustice under the guidance 
of * the general principles of equity and justice % prescribed for them by 
the legislature, by the residuary clause of the fourth section of the Regu- 
lation. That proviso may be shortly stated thus:^ Where land is formed 
on a diluviated but ascertainable sitdj or where an ascertainable site is 
discovered by the recession or subsidence of waters, such land or dis- 
covered site belongs to him who has a subsisting title thereto. This is 
Called the doctrine of ‘ reformation on original site,^ and it^ resits upon 
yne principle that in^contemplation of law, land covered by water is the 
same as land covered by crops. Law knows no difference between land 
covered by water and land covered by crops, provided the ownership of 
the land can be ascertained. , 

^ Passages from judgment in Lopes’s case — In order that you may 
"thoroughly appreciate the real foundation and the nature of this doctrine, 

I propose to read to you a few passages from the judgment of the Privy 
rCouncil in Lopez v. Muddun Mohan Tfyakoor^ which is the leading case upon 


1 13 Moo. Ind. App. 467; 6 B. L. R. 521 ; 14 Stith. W. B. (P. C.) 11, 
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Ibe subject. .The/ contain at once%i complete exposition and a prems© 
of the principles upon which the law of aecretiofi, as well as 
the doctrine of reformation on original site, is based. Their LordaBips 
said The rule of the* Skiglish law applicable to this case, }M thus 
dScpreSsed in a work of great authority. Hale de lure Maris, p. Ifi 
* If a subject hath land adjoining the sea, and the, violence of the sea 
swallow it up, but so that yet there be reasonable marks to contitnie 
the notice it ; or though tKe marhe be defaced, yet if by situatiott 
and extent of quantity and bounding upon the firm land, the same c^n 
^be known, or it be by art or industry regained, the snbject doth not lose 
his property/ ‘If the mark remain or continue, or the extent can 
reasonably be certain, the case is clear.^ And in another place, p. 17, he 
says : * But if be freely left again by the refluk and recess of the 
sea, the pwner may have his land as before, if he can jnake out where 
and what i+ was ; for he cannot lose his propriety of the soil, although 
^it for a time becomes part of the sea, and within the Admirals jurisdic- 
tion while it so continues/ 

‘‘ This principle is one not merely of English law, not a principle 
peculiar to any system of municipal law, but it is a principle founded in 
universal law and justice ; that is to say, that whoever has land, wher* 
ever it is, whatever may be the accident to which it h^^^ been exposed, 
whether it be a vineyard which is covered by lava or ashes from a volcano, 
or a field covered by the sea or by a river, the ground, the site, the pro- 
perty, remains in the original owner. 

There is, however, another principle recognised in the English law, 
derived from the Civjl law, which is this, — that where there is an acquisi- 
tion of land from the sea or a river by gradual, slow, and imperceptible 
means, there, from the supposed necessity of the case, and -Jhe difficulty 
of having to determine, year by year, to whom an inch, or a foot, oima 
yard belong^ the accretion by alluvion is held to belong to the owners 
the adjoining land, Bex, v. Lord Yarborough \2 Bligh, N. R,, 147). And 
the converse of that rule was, in the year 1839, held by the English 
Courts to apply to the case of a similar wearing away of the banks |)f a 
navigable river, so that there the owner of the river gained from the 
land in the same way as the owner of the land had in the form* ca^. 
gained from the sea {lu re The Hull & Selby Railway^ 5 Mee. & ^Wel. 
327). To what extent that rille would be carried in this country, if there 
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were existing certain means of identifying the original bounds of the 
property, by landmarks, by maps, or by a mine under the sea, or other 
m^ans of that kind, has never been judicially determined. 

‘‘3^his principle of law, so far as relates, to accretion, has, to some 
extent, been made part of the positive written law of India, and it* is oli 
the operation of such positive written law that the defendants’ case is 
based. This law is to be found in the Regulation XI of 1825, a Regula- 
tion for declaring the rules to be observed on the determining of claims 
to lands gained by ^alluvion, or by the dereliction of a river, or the sea. 
There is a recital in that Regulation, as to disputes which had arisen^ 
with regard to such claims, and the necessity of having some definite 
rule laid down with regard to several matters, only one of which is mate- 
rial or relevant to the present case ; and that is the case provided for by 
the 4th section . of the Regulation. By clause 1 of that section il* is 
provided that, ‘ when land may be gained by gradual accession, whether 
from the recess of a river or of the sea, it shall be considered an incre- 
ment to the tenure of the person to whose land or estate it is thus 
annexed, whether such land or estate be held immediately from the 
Government,’ or from any intermediate landowner. And the defendants’ 
contention is, that the plaintiff’s land having been wholly submerged, 
so as to make jiheir (the defendants’) land the river boundary, the subse- 
quent recession of the river has caused a gradual accession to their land, 
and an increment by annexation to their estate, notwithstanding that 
the land has been reformed on the ascertainable and ascertained site of 
the plaintiff’s mouiiah. 

It is to be observed, however, .that that clause refers simply to 
cases of gain, of acquisition by means of gradual accession. There are 
no^ words which imply the confiscation or destruction of any private 
p/^Bon’s property whatever. If a Regulation is to be construed as .taking 
away anybody’s property, that intention to take ^away bught to be 
expressed in very plain words*, or be made out by very plain and necessary 
implication. The plaintiff here '^says, — ^ I bad the property. It was 
my property before it was cohered by the Ganges. It remained my pro- 
perty after it was submerged by the Ganges. There was nothing in that 
sfete of things that tdok it from me and gave it to any other person.’ 
And^in answer to such a claim it would certainly seem that something 
njore than mere reference to the acquisition of land by increment, by 
alluvion, or by what other term may be used, would be required in order 
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to enable tbe -owilfer of one propeny to take property which he4 been 
legally Tested in another, * 

In truth, when the whole words are looted at, not merely oi tliat 
clause, but of the Vhole Kegulation, it is quite obvious that wh^fc the 
tfien Tegislaiive authority was dealing with, was the gain which an 
individual proprietor might make in this way from that which was part 
of the public territory, the public domain not usable in the ordinary 
sense, that i| to say, the sea belonging* to the state, a public river belong- 
ing to the state; thi^ was a gift to an individual whosjp estate lay upon 
^he river or lay upon the sea, a gift to him of that which, by accretion, 
became valuable and usable out of that which was in a state of nature 
neither valuable nor usable. 

“ And on tin? very words of the section itself, if the ownership of 
the subirn^rged site remained as it was (and there seems nothing to take 
it away), itds difficult to s^e why a deposit of alluvion directly upon it 
is not at least as much an accretion and aunexation vertically to the site 
as it would be an accretion and annex?^tion longitudinally to the river 
frontage of the ’adjoining property.’’ 

Principles enunciated therein.—The principles enunciated in the 
passages I have just read may shortly be formulated thus : — 

1. An acquisition of land from the sea or a river ii^st satisfy two 
conditions, before it can be claimed by an adjoining pi’r)prietor under the 
law of accession : — 

(a.) The acquisition must be by gradual, slow, and imperceptible 
means. 

(5.) The acquisition must be made from that which is part of the 
^ public territory ’, the ^ public domain ’ or the ‘ public waste as it is 
sometimes called, and not out that which is the property ot a privt^e 
individual. » % 

2, A clatm founded on the doctrine of ^ reformation on original sit^ 

must also satisfy two conditions : — ’ 

(a.) The site over which the land reforms must be clearly ascer- , 
tained to be the property of a private owner*, (Government in its capacity 
of a zamindar being included in that category). 

(fin) It must be shown that such owner has'*a subsisting title fo the 
site at the time when he" makes the claim. ^ 

Iiord Justice James, who delivered the judgment of the Judicial Com^ 
mittee, assimilates the doctrine of reformation on original site to the law 
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of accretion by allavion, and describes the latter As ‘ an accretion anS 
annoxation l&ngitudinallj ^ to the riparian f rontage> and the former ii<9 
^ afi aocretion and annexation vertically * to the site. 

I><iej8 the doctrine of reformation apply where the antecedent 
dilnyiation of site had taken place by imperceptible degree* ?--fteasofts 
for a negative condnsion. — It seems questionable whether the doctrine 
of reformation on original site may properly be extended to the 
where the site upon which land# is reformed by deposit of alluvion 
had previously been submerged under water by the slowj^gradual and 
imperceptible encroachment of the river, although the site may be 
clearly identifiable, as it is where land becomes submerged in consequence 
of a sudden inundation. The distinction between the two modes of 
submergence has, as I have pointed out already^, been clearly recog- 
nised in a recent English case,^ which lays down that gradual ^nd 
imperceptible encroachment by a river, even when the extent of such 
encroachment, or, in other words, of the submerged site, is capable of 
being clearly ascertained, creates a right in favour of the owner of the 
bed, and consequently extinguishes the right of the owner of the site. 

This distinction is also traceable in the judgment of the Privy 
Council, I read to you just now. The passages cited by Lord Justice 
James from ^le de lure Maris occur in that treatise under the heading 
< The increase per relictionem, or recess of the sea,* which, as is 
stated in a subsequent chapter, refers to ^ a sudden retreat of the sea;* 
and Lord Hale adds in that chapter that, this accession ,o£ land, 
in this eminent and sudden manner by the recess of the sea, doth not 
come under the former title of alluvio, or increase per projectionem.*^ And 
even in the passage cited by Lord Justice James, Lord Hale says : — If a 
subject hatb land adjoining the sea, and the violence of the sea swallow 
^up, &c.** The Privy Council in their judgment go on to say : — Who- 
ever has land, wherever it is, whatever may be the aocidenil to which it 
bas been exposed, whether it be a vineyard which is covered by lava or 
ashes from a volcano, or a field covered by the sea or by a river, the 
gro^und, the site, the propertyi^remain^in the original owner.^* It is clear 
from this passage, read by the light of the passages cited from the 
be Ifire Maris, that the Privy Council was thinking of the absorption 
of a field by a cataclysm of aa sudden and violent a character, resulting, 
for instance, from an earthquake or^a cyclone, as is iJie devastation of a 

\Foster v. Wright, 4 C. P. D. 438. 


* Supra, 154 — 168. 
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▼ineyard by law oi^ ashes from a volcano. This position also dmvoi 
additional^ if not much, support from the fact that their Lordships stated 
further that in their opinion the question raised in the case then beftee 
them was similar to thajk j'shich had arisen in a previous case decided by 
them, *namely, that of Mmsumat Imam Bandi v. Hurgohind QhoB^^ where, 
in describing the nature of the submergence of the land before its r€s 
appearance, their Lordships said that the land then in dispute had pre- 
viously beejj ‘ inundated.’ An inundation, though it may not always be 
a sudden event, certainly cannot be described as a change which is slow, 
J|%radual and imperceptible in its progress. 

^ Review of authorities anterior to Lopez's case.— Having thus ascer- 
tained the time basis of the doctrine of reformation on original site, 
I think we are now in a position to review its previous history. The 
first case in order of time is Mmmmat Imam Bandi v. Hurgohind Ghos^ 
(1848) decided by the Privy Council, There the question was whether a 
cert^n quantity of alluvial land formed part of the appellants’ or of the 
Vespondents’ estate. Their Lordships said : The whole of the district 
adjoining the land in dispute, as well as that land itself, is flat, and very 
liable to be covered or washed away by the waters of the Ganges, which 
river frequently changes its channel. That land in dispute was inundated 
1 ^ about the year 1787 5 it remained covered with water till ^out 1801, and 
then became partly dry, until, in the year 1814 it was again inundated* 
After this period it once again re-appeared above the surface of the water, 
and by the year 1820, it became valuable land. 

“ The question then is, to whom did this land belong before the 
inundation ? Whoever was the owner then, remained the owner while it 
was covered with water, and after it became dry.” 

The next case is Mussumai Sunduloonissa Beebee v. Oooroopersad 
(1859) where the Calcutta Sudder Dewany Adawlut acted upon the saw 
principle as that laid down in the judgment of the Privy Council I ha^e 
just noticed. Then followed the case of Sbmanath Tagore v. Hlvmder 
Narain Chowdhry* (1862) where Peacock, 0. J., and Bayley and Kemp. JJ., 

1 4 XToo. Ind. App. 403 ; 7 Suth. W. R. (K 0.) 67 ; 2 B. L R, (P. 0.) 4. 

• Ibid. , 

• S. D. 1859. p. 470. , 

• Marsh. 136; Suth. W. R. Sp. No. 45. It may be remarked that in this case the 
riparian owuer received from Groverianent an abatement of revenu© in fn’opQvticm to the In iyj 
lost by diluvion, and yet he was hold entitled to the land which had refomed on the submerged 
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decided that lands washed away and afterwards refcrfeed on ap. old 

which can be •clearly recognised, are not lands ^ gained'^ ‘ within the mea^ 
ing of clause 1, section 4, Regulation XI of 1825, that is to say, they do 
not become the property of the adjoining owner, but remain the property 
of the original owner. Their Lordships ^aid ; — It never could hsbVB bee^ 
intended that where the surface of an estate is washed away, and the lowet 
portion of it is covered with water and foitned into a portion of the bed of 
a river, the ownership of that porti(m*of the estate which has^ become in- 
accessible in consequence of its being covered with whter should be lost^^ ; 
and “ that, when the surface is reformed it should become the property 
an entirely different owner, because he may happen to be the owner of the 
estate adjoining. If such were the case, if A had an estate between a 
river and the estate of B, and A^s estate were washed away, leaving B’s 
estate adjoining the river, B would become the owner of A’s estate if it 
should be gradually reformed on thig old site.’^ They go* on : — ^^jThe 
principle is that, where the accretion can be clearly recognised as having^ 
been reformed, on that which formerly belonged to a known proprieUu, 
it shall remain thd property of the original owner. This is founded on 
general principles, of equity and justice, which are the principles recog- 
nised by the 5th clause. We think clause 1, section 4, applies only to 
coses of lan(| ^gained, that is to say, formed upon a site which cannot be j 
recognised as that of any former proprietor.” 

In Kirtee Narain Chowdhry v. Protab Chujider Burooali^ (1853) there 
was a difference of opinion between Campbell and Bayley, JJ., as to whe- 
ther the case which was before them came within the purview of Romanath 
Tagore V. Chunder Narain Chowdhry^, the latter holding that it did, and the 
former- that it did not. Campbell, J. referred to the Civil law and cited 
Cfie Napoleon in support of his position that the^ mere fact that the 
<^inal site can be geographically ascertained does not pfeclude the 
riparian owner from claiming the reformation on that site a^an accession 
to bis estate by alluvion. Hh said : “ when the whole of the useful upper 
soil is gone, the mere fact that the site is geographically the same, and 
tha^ the subsoil in the .bowels of the earth may still be the same, will 
not enable him to follow and reclaim the new land.” When the case 
before a Full Bench*, the learned judges declined to return any answer , 


> Suth. W. E. (Sp. No.) 129; 2 Sevestre 88*^ 
« Marsh., 186 ; Suth. W. E, (Sp. No.) AS. 
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!ie ^grolty beiiig OpiMon that ^ resolved itself into a mere 

of bound^/ * . ^ ^ 

; In Mmeyh ’ Hedyer} (1S64) the Court drew a distinction betwefen 
the ease where laitd is gayigi by the gradual, recession of a river ii^d is 
\ a^ded^to a riparian estate by the operation of nature, although such land 
may at the same time have ,|*eformed on a* site which Was formerly 
part of the property of another person ; and the case where tiie river en-. 
croaches up^ and diluviates a*ripariaii estate and thei^oes back leavi^ig 
a new formation on the original site. In the former case, it held that th^ 
^and reformed would belong to the riparian owner ; in the latter, to the 
^ owner of the old site. It is difficult to see upon ' what principle this 
difference between the resultant rights in the two cases can be based, if it 
is once assumed that in either case the formation is tipoh identifiable 
site belonging to some known individual. Besides, there does not 
appear to be any foundatign in fact for the physical distinction which 
is supposed to exist between the two cases, because reformation on an 
old site always implies dil aviation of that ei'^e at some anterior period. 
It would be a manit’est contradiction of ideas to speak; 0 *^^ land ^ gained^ 
for the first time from the bed of a navigable river (the doctrine of 
reformation being clearly inapplicable to a private stream), as beihg at 
i the same time a reformation on a ^ site,’ which, according^ its received 
signification connotes antecedent proprietary right in some private 
individual. 

To proceed ; The point then arose for consideration before a Full 
Bench in Katteemmee Ikm v. Ilan^e Monmohinee^^ ’ (1865) where the facts 
were shortly these : — ^Jhe plaiutitf’s estate was situated between the river 
on one side and the defendant’s estate on the other. The river diluyiated 
the whole of the plaintiff’s, and a portion of the defemlani’s estat^ 
after more* than a quarter of a century the river receded, and the : 
was that lands reformed on the original sites of both the estates. 

Their Lordships reviewed the case of R&manath Tagore v. Cktmder 
Warain C&oiod&ry®, and that of Mmsumat Imam Bandi v. H'wrgohind 
and held that the principle laid down in them could be applied only where 
the surface stratum was swept away and lost, without disturbing 

» Btttli. W. R. 1864, p. 306, 

i B, n. B- Snpp, VyL 363 ; 3 Snth.^W. R. (0. Bd 61 ; 2 Sevestr®, SSg, 

* 186 i Sutli, W. E, Bp* No. 46. 
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old ownership in the land or mines beneath; bnfrthat sucix^^ersh^ 
could not continue after the lapse, as in that case, of such a dong 
period, as a quarter of a century, unless something beyond mere identity 
of site was adduced in proof of it. The Pri^ Council in noticing this 
case in their judgment in Lopez v. Muddun Mohan Thakoof^, ob&ervefl : 
— “And it seems to have been considered that the former case’^ 
—that is, Romanath Tagore v, ChunderNaT^iif — “did not 

apply to any case where the property wag to be considergd as wholly 
lost and absorbed, and no part of the surface remained capable of identi*- 
fication ; where there was a complete diluviation of the usable land, anA 
nothing but a useless site left at the bottom of the river. Their Lord- ' 
ships, however, are unable to assent to any such distinction between 
surface and site. The site is the property and the law knows no differ- 
ence between a site covered by water and a site covered by crops^ provided 
the ownership of the site be ascertained/^ 

The judgment of the Full Bench was followed in Kenney v. ^Beehee 
Sumeeroonuea^ (1865), Kaleemonee Dehia v. The Collector of Mymensinghj* 
(1866), Narainee Burmonee v. Tarinee Chum Singh^ (1866), Kazi Torahood^ 
deenv.Sham Kanih Banerjee^ (1866), Muthoora Nath Muzoomdar 
Tarinee Churn Singh!^ (1867). In the last case the learned judges felt con- 
strained to follow the Full Bench decision in Katteemonee Dasi v. Monmo^ 
hinee Debee^' although tlie lands in dispute had reformed only five 
years after diluviation. Peacock, C. J., who delivered the judgment of 
the Court, thus remarked with regard to that case ; — “ I do not thorough- 
ly understand all that is said in the Full Bench case reported in the 3rd 
Weekly Reporter, p. 51, with regard bo time and^ means of identity.” 
The Full Bench case was also followed in Gohind Nath Sandyal v. Noho 
Cooma/r Banerjee^ (1867), and noticed in Mohinee Mohan Das v. Jugo* 
mundhu Bose}^ (1868), where Peacock, C. J., said that, jpesides the two 
anodes of acquisition expressly provided for by the^ Regumtion, namely, 
where land is gained by gradual accession, and where a chur or island is 

thrown up in a large navigable nver and the channel between such island 

0 

{ > 13 Moo. Ind. App. 467 j ,6 B. £. E. 621 j 1t4 Bath. W. E. (P. C.) 11- 

• 2 Marsh., 136 ; Snth. W. E. Sp. No. 46. 

‘ « 8 Both W. E. (0. E.) 6tf. * 6 Both. W. E. (6. E.) 66. 

e » 6 Both. W. E. (C. E.) 40. * 6 Sath. W. B. (0. B.) 249. 

’ 8 Bath. W. B. (0. E.) 164. . ^ 

‘ • B. L. E. Supp. Vol. 868 ; 8 Snth. W. E. <0- E.) 61 ; 2 SeTestr., 88g. 

• 8 Snth. W. E. 206. " 9 Snth. W. E. 812. 
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and theli^re is foifdable at any the year, it was onpe thought 

that there was a third mode in which land might be acquired, namely, 
by reformation on an old site, but that the Full Bench had decided that 
the ownership of the site jlid»not give a title to the* reformation,^ The 
laCbt case which closed the series was Raehmonee Dad v, Bhobonath Bhtd^ 
tacharjee^ (1869), It only remains now for me to notice Maharanee Indurjeet 
Koer V. which was decided apparently before 

the judgment of the Privy Coijncil in Ijopez v, Muddun Mohan Thakoor^ 
arrived in tkis country. There the foundation of a house and of a well 
^as discovered beneath the surface of the land which had reformed, and 
* was identified as having been the property of the plaintifiE before sub- 
mersion. Prom this the High Court inferred that the Court below 
had iu effect found that the substratum of the land had never been 
diluViated and was still recognisable, subject only to a certain surface 
of sand which had been deposited upon it, and it therefore held that that 
finding brought the case within the exceptional instance of the dis- 
covery of a mine in the site referred to in the decision of the Pull 
Bench. 

Lopez T. Muddan Mohan Thakoor. — This somewhat long chain of 
decisions, extending over a period of nearly eight years, was at last over- 
ruled by the judgment of the Privy Council in Lopez v. Muddan Mohan 
Thakoor^ in which the facts were closely similar to those in tISe Pull Bench 
case of Katteemonee Dasi v. Monmohinee Dehi^ The appellants estate 
was situated between the river on one side and the respondents’ estate 
on the other. In 1840, a portion of the appellants land having been 
washed away, and fears being entertained as to a confusion of boundaries, 
a plan was, by consent of the appellant and the respondents, drawn 
up, showing the boundaries as they existed of old. Subsequently, the 
estate of the. appellant was completely submerged, but he neverthele* 
continued to pay Government revenue for it. In 1848 the river begair 
to recede and alluvial accretjpns began to form on the old site of the 
appellant’s estate, but in contiguity with the unsubmerged land of 
the respondents. In that year a sqrvey me!p was made in which the 
boundaries of the appellant’s estate, including the submerged portion, 
were retained with the aid of the map that had "been prepared by« the* 

# 

* 12 Suth. W. R. 252. , * 14. Buth. W. R. 164,. 

* 18 Moo. Ind. App. i67 ; 6 B. L. B. 521 ; ^14 Suth. W. R. (P. 0.) U. ♦ 

* B. h. R. Supp. Vol. 853 ; 8 Suth. W. R. (C. R.) 61 j 2 SeTestre, 88g. 
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parties themselves in 1840. In KOI the 6,lluvial deposit incrSS^d so as 
to make it fit for cnltivation. The lamd in dispute in this case was thus 
covered by water for a period of only eight or nine years. Upon these 
facts the Privy Council pronounced the judgn^ent, thS Bbaterial portions 
of which I have already read to you. * ^ 

The principle laid down in that case has been subsequently re- 
aflSirmed by the Privy Oouncil in several 

taken as settled law. ^ ^ 

Nagendra Chkndra Ghose v. Mahomed Esoff— Out of those I shall at 
this stage only ret^er to the case of Nogendra Chandra Ghose v. MahomeSk 
Esoff^ It is not necessary to read to you in extenso the whole of that ’ 
judgment. After having shortly stated the principal provisions of the 
Regulation, their Lordships continued : — “ Two ohnervations arise on 
the statute. ^ 

“ l5^.~There is nothing to show that the first rule conteniplates other 
than that which commonly falls within the definition of ‘ alluvion/ w., 
land gained by gradual and imperceptible accretion, the incrementum 
latens of the Civil Law. 

2n(Z.-— No express provision is made for the case of land which has 
been lost to the original proprietor by the encroachment of the sea, or a 
river. But, on the other hand, there is nothing to take aw^ay or destroy 
the right of ^he original proprietor in such a case, which must, therefore, 
be determined by ‘ the general principles of equity or justice * under the 
fifth rule.^* 

I shall also read that portion of the judgment in which their Lord- 
ships reconcile the apparent inconsistency between tiieir judgments in 
Eckmvri Singh Hiralal SeaP and Lopez Muddan Mohan Thakoor^ 
nectively, 6>nd dispose of an argument, founded upon an American work, 
fcainst the right of riparian proprietors to increments annexed to 
estates, having a fixed area, and bounded by matheiiiaticjfc lines. They 
say: — ^‘It was moreover contended that some at least of the principles 


* Kogendra Chvndcr Ohone v. Mahomed Eeoff, 30 B. L. R. 406 ; 18 Suth. W. E. 113 ; fahal- 
tean Sing v. Mohemtr Buieh Sing, 9<}. L. R. ISOj 16 Sutli. W. 11. (P. C.) 6; Hursahai Sing y. 
Sg^d Loot/ Ali, L. E. 3 Ind. App. 28; 23 Bath. W. R. 8 ; 14 B. L. R, 268 ; Itani Sarat Sundari ^ 

'Debyn y. Snorjya Kanlh Aclar/ya, 23 Snlh. W. R. 242 ; Rad/to ProiJmti T. Ettm Coomor . 
Siy^h, I L. R. 3 Cal, 726 ; 1 Cal. L. E. 259. 

* 10 B. L. E 406 ; 18 Suth. W. R. ns. 

t • 12 Moo. Ind. App. 136 ; 2 B. L. E. (P. 4 ; 11 Suth. W. R. (1*. 0.) 2. 

* 13 Moo. Ind. App. 467 i 6 B, L. R. 621 i 14 Butli. W. E. (P.O.) 11. 
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ifea doWF^ in tbe^case of Lopea. ir^^uddm Mohan Thakooi^, are m 
oonflret the previous decision Cf this Board in the case of JEckoviri 
Bingh v.' Hiroclal SealK That -c^se had not been reported when thatcf 
Lopez V. Muddm "Mohan 'Tpakohr^ was decided, and does not appear to 
have been cited. in tiie argument. ; Their Lordships cannot; however, per- 
ceive ally between jtbe two judgments. The decision in 

the case of Seal^ seems to have proceeded on 

two grounds^ namely, Ist^ih^r it j^vfis not competent to the plain- 
tiffs, who had alleired a title to the land as an accretion to their 
instate, to raise at the hearing of their appeal a different case, one 
t simply of original ownership of the site of the lands reformed ; and 
secondly, tlnit, had such a title been properly pleaded, the evidence 
failed to establish ^he identification of the site. The 6ase of Mxtssamat 
Imam Bandi v. Hurgohind Ghosc^ is cited in the judgment, which throws no 
doubt upon ,the validity of ^ such a title if properly pleaded and proved. 
Again, the learned counsel for the respondents argued broadly that by 
Siiluviation into a navigable river, land is permanently lost to the original 
proprietor and becomes tlie property of the state; and in support of 
this proposition, they relied much on an American work ‘ Houck on Navi- 
gable B’vers,’ which they argued was the more deserving of attention by 
j reason of the similarity which exists between the great rivers of America 
I and those of India in their conditions and mode of action. This autho- 
rity, however, does not appear to their Lordships to assist the respondents’ 
case. The law of alluvion in America seems to be less favourable to 
riparian proprietors than that of India or England.* For Mr. Houck 
draws a distinction between estates consisting of a given quantity of land 
and defined by a mathematical line, though by one on the margin of a 
river, and those of which the river is the nominal boundary. * lie hol^ 
that in the former case alluvion, however small, and however ^radu a® 
, and imperceptibly formed, is the property of the state. And after deal- 
ing with this question, he says in s. 258,-^^ Nevertheless it is possible 
that by the action of the sea or a changS of the channel of a river the 
land so granted may be partly Igst N(V doubt in case afterwards the 
. land should be washed up again, it would beloug to the former owner^ of 
nthe estate originally purchased, and no further*. While, however, the 
■and is submerged in the river, the title is in the state,’ This is coiftis- 

\ » 13 Moo. Ind. App., 467; 5 B. L. ft., 521 ; 14 Sulk W. R, {V. C.) 11. ^ 

^ » 12 Moo. Ind. App. 136 ; 2 B. L. R. (P. C.) 4; 11 Bath. W. R. (P. C.) 2. 

4 Moo. Ind. App. 403 ; 7 Snth. W. R. (P. 0.) C7 ; 2 B. U E. (P. 0.) 4. 
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tent with the Civil law. Dig. lib. xli, tit i,|s. xrx>and withWe law 63 
England as cteclared in the passage cited in the case of Lopez v* Muddan 
M>han Thakoor^ from Hale ^ De lure Maris/^" 

have already shown that the propenition contended for by Mr. 
Houck, and which is referred to in this judgment, has not been adcept^ 
by the Courts in America. 


Nature of cases to which the docti 


toctrine under 


consideration applies equally, whatever l^e nature and situation of the 
land reformed, nfay be ; whether it appears as a contiguoqp accretion 
to an estate whicli was originally at the back of the diluviated site,® oi^ 
as a contiguous accretion to an estate situated on the opposite bank ^ 
of the river, ^ or whether it appears as an island in the middle of the river 
surrounded on all sides by unfordable water,® or kx contiguity with 
another similar island, either belonging to Government or toja private 
individual,® In all such cases, the person who is the owner of the 
diluviated site remains the owner of the reformation. 

Whether the site upon which reformation takes place was originally 
a part of a permanently-settled estate, or whether it was in itself an 
accretion and settled temporarily only, is immaterial.'^ 

If, after reformation on an old site, an indefeasible title to the land 
has been acquired by a third person by adverse possession for the requisite 
period, the ^bsequent submergence and reappearance of that land, 
whether by a sudden or gradual change in the course of the river, can- 
not afiEect his title, nor does the right of the original owner revive in ^ 
consequence of sttch an event.® 

^ Supray 13S, note 1. • • 

* Supray 158—169. 

* IS Moo? Ind. App. 467 ;*6 B. L. K , 521 ; 14 Suth W. R. (P. C.) 11. 

* The Court of Wards v. fiadha Proshad Singh, 22 Bntb. W. R*. 2S8 ; S. U. oi^ appeal (Privy 
inncil) I. L. R. 3 Cal. 796 ; 1 Cal, L. R. 259 ; Eurmhai Singh v. Syud Loofj^Ali Khan L. E,, % 

Ind, App. 28 ; 23 Sntli. W'. R. 8 ; 14 B. L. E., 268 j The Collectot of Moorshidahad v. £ai 
Ehunput Siftghy 23 Snth. W. E , 38 ; 16 

* Moneelal Sahoo v. The Collector of Sarun, 6 B. L. E., App. 93 1 14 Snth. W. R. 424 j 
The Collector of Bajshahi v. £ani Sjiama Soon^uree Dehia, 14 B. L. E., 219 ; 22 Sntla. W, E., 
324^ Roni Sarat Soonduree Dehya v. Soorja Kanth Acharjya, 25 Suth. W. R. 242 s Qolam Ali 
Chowdhry v. The Collector of B^Jcergunge 2 Cal. L. R., 39. 

® Nogendra Chunder Gkose v. Mahomed Bsoff, 10 B. L. R. 406 ; 18 Snth. W. R. 113 % 
Bu&.un Chunder Shaha v. Beepin Behari Boy^ 23 Snth. W, R. 110 ; 

^ 1 Huraahai Singh v. Syud Lootf AU Khap, h, K. 2 Ind, App. 26 j 23 Suth, W. R. 85 

B. L. R. m 

* Badha Proehad Singh v, Bern Ooomar Singhf I, L, R. 3 Cal. 796, 
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^ MoSfflTin whiclw subsisting ligbf to tbe site is evidenced.— But tUs 

doctrine of reformation on original site is subject to one important 
qucdiiication, namely, that the original owner cannot claim a title to 
the reformatii^n, *if he.h^ completely abandoned his rights to the 
dllunated site, and has no subsisting title thereto at the time when 
the lands reform. ‘‘ Their Lordships,” say the Privy Council in Lopez 
V. Muditm desire it to^e understood that they 

do not hold tJiat property absofbed by- a sea or river is, under all cir- 
cumstances, and after any lapse of time, to be recovered by the old 
J^wner. It may well be that it may have been so completely abandoned 
^ as to merge again, like any other derelict land, into the public domain^ 
as part of the sea or river of the state, and so liable to the written law 
as to accretion anck annexation.” 

** The, title to the submerged site subsists, if the revenue or rent, as 
the case may.be, is continued to be paid in respect of it.» Payment of 
revenue or rent is no doubt the ordinary mode in which the continu- 
ance of the right is evidenced in such casej. But cases might happen 
with regard to lakheraj lands, exempt from the payment of revenue or 
rent, in V 7 hich no such evidence could be availed of. How the sub- 
sistence of the right may be shown in such cases does not appear to 
have ever been decided. It is clear that mere identifica^jj^ of site by 
means of the survey and thak maps, which may be obtained at any 
distance of time, cannot afford any evidence of an intention to retain 
a right to the soil. In such cases, the presumption probably would 
I be that the original owner retained a right to the soil, unless it 
were shown that some overt act Jiad been done by him, indicating an 
intention on his part to abandon his right, or unless the reformation 
happened after a considerable lapse Of time. What may amount k> 
proof - of abax^onment will depend upon the circumstances of each pali 
ticular case, Imt it is^obvious that mere temporary remission of revenue 
under Act IX of 1847 does not amount to tlfat complete renunciation of 
right to the site which would disentitle him to the lands reformed.^ 

Right of a purchaser of an islai^ from flfovemment to refonnation^on 

m * IS Moo. InA App, 467 j 6 B. h. R., 621 ; 14 Safch. W. R. 0.) 11. • * 

|h * Lopen v. Mudd\m Mohan Thakoor, 13 MoO. Ind. App. 467 ; L, R- S21 ; 14 SflKth. 
^7. R. (P. 0.) 11 } Nogmdra Chunder Ofy?se y. Mahomed Esof, 10 B. L. R. 406 ; 18 Satk. W. R. 
U 5 Memnath Vutt y, Ashgti/r Sirdar, I. h. R., 4 Cal. 894. ^ 

■L • The Court of Wards v. JMha Troshad Singh, 22 Sutk ' W. R. 238. 
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its diluviated site.—If an island .<^own np in a lurge navipble rivl- 
is resumed Iby Government nnder Act IV of 1868 (B. 0.), and afterwards 
s81d to a private individual, all the incidents of private ownership 
becoi^e annexed to such property; and, therefore, if it subsequently 
diluviated, and again reforms on the same ascertainable site, although 
in contiguity with the estate of another person, the purchaser will be 
entitled to the reform«qj^tion. ^ 

Doubtful case of reformation on#ela^e.— But a someighat nice and 
difficult probleyn may arise, if the island, after sitrvey demarcations or 
the preparation of maps for the purposes of a temporary settlement, and '' 
■while yet in the direct possession of Government or in the hands of ^ 
its lessee or farmer for a fixed term, is diluviated, and afterwards reappears 
on the old site but now as an accretion annexed to an 'adjoining estate. 

In favour of the title by accretion it may be contended that, as soon 
as the island in the direct possession of Government or of, its lessee or 
farmer is diluviated, it becomes a part of the bed of the river, and lapses 
back into the * public domain ^ or ^ public territory ’ of the state so fully 
and completely that land may be * gained’ from it by gradual accession 
under clause 1, section 4 of the Eegulation. Government does not pay 
revenue to any body, and consequently in the case I have supposed, the 
ordinary m(^H of evidencing an intention on the part of the former owner 
of a submergent site to preserve liis right thereto cannot be obtained, j 
It might also be argued that if it were otberwise, the beds of navigable 
rivers would, in the course of a century or so, be so inuch dotted over with j 
the diluviated sites of islands which had originally belonged to Govern- I 
ment, that the law relating to the acquisition of land by private indi- ' 
viduals from the ^public domain ’ by means of grmlual accession would be 
yjiolly nugatory and inoperative: But this may perhaps be open to 
Che answer that as a rule Government does not retain islands in its direct 
possession for ever; it disposes of them in favour of private individuals 
as soon as their capabilities*have been fully developed. If private owner- 
ship is thus once established, then no doubt, the right to the reformation 
follows as an ordinary incident of property, where the title to the site is 
subsisting, 

"Nature of proof of title to the site necessary.— Where a claim is base^ 
oifthe ground of reformation on priginal site, the title to the site mmj 
©be strictly proved as in the case of toy other «uit in ejeotmenw 

‘ The Collector of Dacca v. Kaloe Cham Poddar^ 21 Suth, W. £. 446. 
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^rofor^f the title to the site is n#yj^oved to belong to the plaintiff, 
his suit miiit fail ; or if a portion merely of tbe reformation occupies 
the site which originally belonged to him, he is entitled to recover 
such portion ojfjf S.nd no on the ground of reformation. 

• Right of a purchaser of ofl estate from Government to lands reformed 
on original sites under peculiar circumstances.— Again, if an island 
resumed by mapped, either by the survey and thak officers, 

or by khas amins, and isiouncS^^ to^contain a certain area, 

which is afterwards reduced (more or less) by diluviou difriiig the period it 
j^mains in its direct possession, or in the possesbion of Its farmers under 
1 temporary settlements, tbe latter pnying for it in consequence of such 
diluviou a reduced rental in proportion to the dimijiished area ; a pur- 
chaser of such ishv^id who buys under a certificate of sale which specifies 
tlie diminished area niul the reduced rental, is not entitled to claim either 
against Government^ or against any other person in possession/ more land 
than what is actually reformed on the site containing such reduced area* 
The question in sucli a case is one of construction of the certificate of 
sale, and not one of accreiion or reformation. If there is any ambiguity 
in such certificate, the map and the settlement proceedings prcparatoiy to 
the salo; ami even the advertisement of sale may be referred to for the 
pmrpose of determining the situation an<l exact quantity of the land 
included in the purchase. • ^ 

Illustration thereof — Suppose, for instance, when Government takes 
possession of an island under seetion 3 of Act IV of 18fi8 (B, C.), 
it causes the island to be maj>ped and measured, whereby it is found 
to consist of live thousand ucrt>s. •Afierwards, it is lei out in farm for ten 
years at a rental of, *say, live tfiousa-nd rupees ))er annum. Diluviou 
takes place during the eurrenej of tijo It'as<s and on ifs^expiratij 




the island ig mapped add measured again ajid found to cojisisi of thr 
thousand acrA. The lease is tlien renewed for a tenn of five jear^ 
at a reduced rental *of three thousand riipiTs per annum. Further 
diluviou takes place during this period* and on the expiry of the second 


^ Krii^io Mnhim Busach v. Jlw Collector of Bnccu, 24- Ruth. W. R 01*; Golam AU VhotvSiry 
, The Collector (f Bacltergunrje, 3 Cul. L. \i , .'hO. • ^ » 

* naM'ftSitritojaniyec V, TVafs/m .V To , 20 Ruth. W. T?. ll; Bancii Surnomnyce y. Jardtne 
inner ^ Co., 20 Suth. W. K. 270; Juj^johunnhn t Komno.^chnoe Kani Banerjee, 19 Rifth. , 
11. 89; m&t.Radhicii Mohm Gmga Narain ChoinJhi W. it. 115; on. 

w, 22 Suth. W. 11. 230. 
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lease it is mapped and measured for the third time and is found w 
comprise a thousand acres, which is then let out for a year at an yearly 
rental of one thousand rupees. At the end of this third lease, the island 
is sold, the only description in the certificate ^of sale/as^s usual in such 
cases, being {a) the name of the island, (h) the number which the estate 
bears on the Collector’s register (and which was put upon it at the time 
when the island was resumed), and lastly (c), the yefUlJSSft^^nue which has 
to be paid for it. Aft^ some years iJiii^i^and is again dil^viated either 
wholly or in pari, but subsequently the entire quarrtity of five thousand 
acres reforms on its original site. To how much of this reformation is th%k 
purchaser entitled ? The number of the estate refers to an area of five * 
thousand acres, but the revenue is attributable to an area of one thousand 
acres only. Under such circumstance, the first two elements are treated 
as mere matters of description, and the third is taken as the only essential 
element, which controls the former and determines the precise quantity 
comprised in the purchase. The purchaser, therefore, in such a case as 
this is held entitled to recover from any person who may have been hold- 
ing possession of it without any title, one thousand acres only. 

VI. Custom.— Regulation XI of 1825, s. 2.— The rules relating to the 
law of alluvion and dihivion as well as the doctrine of reformation on old 
site, which we have hitherto discussed, are subject again to one sweep- 
ing exceptii^tf— to one paramount proviso, enacted by section 2 of the Regu- 
lation which runs thus : — 

Whenever any clear and definite usage of shikast paiwast respecting i 
the disjunction and junction of land by the encroa'^hmeiit or recess of at 
river may have been immomorially esta'blisued for determining the rights ] 
of the proprietors of two or moie contiguous esWtes divided by a river I 
tench as that the main channel of the river dividing the estates shall be 
Uhe constant boundary between them, whatever changes iMy take place 
in the course of the river by encroachment on one side ahd accession on 
the other), the usage so established shall govern tlie decision of all claims 
and disputes relative to alluvial laud between the parties whose estates 
may be liable to such usage.’^ ^ 

^ It is clear frftm the language of the Regulation that, whatever the, 

" nature of the changevin the course of a river may be, whether it be su 
d«La or whether it' be gradual, whether the channel shifts in such a w^ 

^ as to cut off a portion of a riparian estate, the cultivated fields, trees 
houses and all other landmarks remaining intact, or whether it encroai 
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,,^on a/ripAian^ estate so completely ^at portions of it reform on th^ op- 
posite bank on the clearly identifiable site of the diluviated property, 
the main channel of the river will form the constant boundary betw^n 
the estates op<^efther 8i(\e;»if a clear and immemorially established local 
uSage can be proved. 

The mere statement of this proposition is enough to show that such a 
usage, wberevSf^tiiiists, cann^but operate very harshly on riparian pro- 
prietors, wh<j lose by it. No iiwtilfies of such loc^l usage are to be found 
in Lower Bengal, In Bchar wherever such local usage has h^en set up, the 
decisions of the Privy Council show that the attempt has invariably failed. 
^ In the North-Western Provinces some traces of this local usage are to be 
found, and there it is known by the so-called custom of Dhardhura. But 
the Punjab is pre-eminently the place where such us*age or custom has 
extensive operation. 

Different kinds of usages in the Punjab. — This usage in the Punjab 
has three different kinds. The first, called the deep-stream rule, is known 
t)y various local names, e. g , had sekandnri, kishtibanna or kacb-mach. 
According to it, lands transferred from one side of the stream to the other, 
change owners even though such lands remain intact or be identifiable ; 
and islands or alluvial lands belong to the owner of the nearest bank on the 
same side of the stream, without reference to former ownership of site. 
The second is a modified form of the first, an^ is perhaps il^st common. 
Although the deep-stream, according to it, is ordinarily regarded as a 
i constant boundary of the riparian villages, the extreme rigour of it is 
I somewhat softened by making it inapplicable to the case where the land 
transferred is identifiable, that Ts, recognisable by physical features or 
visible landmarks. The third kind is known as warpar, under which the 
boundaries of opposite riparian estates are assumed to be [ffermanen^ 
fixed in the ^river-betl. ; so that whatever changes may take place in tip 
course of thefleep-stream, tliey do not at all affect the ownershi 2 > of the 
soil. The first two kinds of usage prevail, more or less on the bank of 
all the Punjab rivers except the Indus. ’The third is in force in all villages 
on the banks of the Indus, and to be^found, though not as often as 
the other two deep-stream rules, on the banks o^ other rivers also. ^ 

It may be observed that, though the second 4:orm of the deep-streanf 
ule is apparently more equitable than the first in thebry, in practice it 
almost as unsatiiifactory as the other. The question, whether a plot of 
is recognisable or not, that is, whether it is an old bank, or island 
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rathe» damaged by flood-water, or a newly formed ba»k or island is often 
a fine one and not very easy to decide. 

• Usage must be clear and definite— Usage merely local.-— It is manifest 
tbat the usage or custom in order to be effectual milstt J^e ‘ clear and 
definite/^ and the person it up must, by clear and positive proerf, 

establish its immemorial exi^lence.^ Tlie language of the Regulation 
itself implies tlmt the custom to be proved is a local custom. Existence 
of the custom on the bliiks of one no ovidtMice tljat a similar 

custom obtains ofi the banks of another nor doe.-^ the fact that a river 
' is the constant taiongh llactnating bonmhiry between two zillahs 0^ 
districts, show that it Is also th.j constant boundary between any two 
riparian estates in such districts.^ 

Baboo Eissessur Nath v. Maharajah Mohessur Bulash Sing Bahadur.— 
An illustration of tlie first form of tlie dcop-stream rule, tbough*1[iot 
ill connection wfith aiij^ of the rivers in the Ihiujab, may be found in the 
case of Jkihif, Bisso^snr NaiJi v. Maharaja 2Ultnrsur Bnh’h SltKj liaK^air,^ 
where a closely similar custom was set up ivith regard to that portion 
of the river Ganges wdicro it separates the district of Sahabad frcmi that 
Sarun. • It was alleged in that case, that a large tract of land, which 
\had at one tinuj been alluvial, but wdiieh had for a great number of years 
been regularly cultivated and inliabited, lying betvreen two branches 
of the Gan^,' or, more prAperly, between two rive: s, the Dewa and the 
Ganges, h^^eamo, according to custom whicli prevailed in tlie locality, the 
property' of the owner of the banks of the Canges or of the Dewa, accord- 


1 Baha Bib'id^avr I^alh v Alaharujaii Duhsh Sinj Baluidiff, L. K. Ind. App. Sapp, 

Vqi. 34 ; 11 B. L. It 2()5 ; 18 Snth. W. it 100. ’ • 

ft 2 liai Ma^iich Ctuind v. Madhoravi, 13 Moo. Tiid. A})]). 1 : 3 B. L. U (P C.) 5 ; 11 SuLU. 
W 11. {P. 0 .) 42; Baba Bissei<hnr N'ath v. Maharajah Moke^^ur Biikdi Sni>j Bahadonry L, li. 
ma. App, Sapp. Vol, 34 ; 11 B. L H, 2G5 ; 18 Suili. AY 11, IGO * * . . 

. -'i Ibid I' 

4 Uai Mdrnvk Chand v. Madfi^iram, 13 Moo. Ind. App. 1 ; 3 \l. L. R. (P, C.) 5; 11 Ruth. 
W. Bi. {It G,) } Baboo Nafh V. Maharajah Mohesnur Buk'ih Sivq Bahadaovy L. R. 

Ind. App- Supp. Vol. G4 ; 11 fi. L. R. 2G5 ; 18 Ruth. W. R. 1(50 ; Maharajah Rnjandvr Pertah 
Sahen V. Lalljee SaTion, 20 Satli. W. RM27 ; Uiigkoubvr Dtjal Sahon v. Kii^hon Pertah Saheoy L. R, 
G Ind. App. 211 ; 5 Cal. L, R 418 ; Uarpal Koonwari v, Uhaek 8u?(;//, 4 N.*W. P. Rep. (0, A.) 
•IB. 1’ho ctistorn of Dhurdharr vms disou^flcd in tlio followiiiL' Ahmed 

M'ii^a?rtnt Umadiy 4 N.-W- P. Rop. (0 A.) 1 ; M u-hba mat Bard Kaiiyani v. Sheikh M‘aho7m\ 
Sha't j • ad ^din 4 N,;W. P. Rep. (C. A.} 189 ; Jsri Siiaj v. Mirzu Sharf-ud-dm 1 N,.W. P. 

B ) 221 ; JJhoolhin Kmnmarcr v, Vbrack Singh, 3 Agra, 13, ® 

S.. it ind. App. Supp. Yul 34 ; 11 B. L, ii. 2G5^ 18 Sulli. W. R. IGO. 
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uig aa the ^\anntj of tlie Ganges Mippened, for the time being, to bo 
fordable and that of the other deep, or yice vers4. The Pri¥y Council in i 
their judgment said : — It should be observed that this custom appears 
to be based oi^hO "hypothesis that at all times one channel is deep, and 
tfie oilier fordable, because it could not apply if both were deep or both 
were fordable; it would also appear that this custom is wholly indepen- 
dent of any question of accretion or arrosion of bants ; that it attaches 
merely upon the water becomijiJmjjgper or shallq^er in one channel or 
the other, without necessarily any alteration in the b5ds^or bants of the 
^channels.’'’ Tlieir Lordships added : — “ This being ^he custom which** 
it appears to their Lordships that the plaintiffs are bound to mate out 
i]i order to establisli their case, their Lordships would require to be 
satisfied by very clear and distinct evidence of its existence, since the 
opteition of such a custom must be to render tbe rights of property 
fluctuating and precarious. A question has indeed been suggested, whe- 
ther 'a custom of this description falls within the terms of Regulation 
^XI, section 2. Their Lordships, howevex, do not think it necessary tp 
decide tliis question, inasmuch as they have come to the eonclusion 
that no clear and definite usage, such as would be necessary to supp 
the plaintiff’s case, has been in point of fact established by the phiintiffs, 
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ALLUVION AND DILUVION*— tCOT»«t»«e<?)r 


(^Anglo-Indian Law,) 

VII. (a.) Aesessmenfc of rl||j||eiiue on allnvialj^^^naontB—Subatantivo law and procedure 
laid down in the li^alations for Buch nBse^Bmont— Procedure for roBum^ion of islands 

^separated froxir th| banks by nnfordable cliannols — Act IX of l8i7 — ^Whether before the 
Bsiug of that Act, land reformed on the original site of a permanently-settled estate^ 
^ iisd)!© to further assessment —Whether such reformation is liable to assessment 
&cb^nevpas8^|y^o£«nflk:t TX of 184-7— Discossion of authorities — Fahamidamiiasa Begum 
V. The Secretary of State for India — Settlement of alluvial increments with whom 
to be made by Government — Provisions of Act IX of 1847 inapplicable to alluvial 
inoremonts annexed to estates held by Government as zamindar— (6.) ^Bsessment 
of rent on alluvial increments — Law relating thereto as it stood prior to the Bengal 
Tenancy Act — Clause 1, section 4 of Regulation XI of 1825 — Liability of holdCil! of 
subordinate tenures created after the Permanent Settlement to pay additional rent foa 
increments— Whether holder« of subordinate tenures existing at the time of the Perma- 
nent Settlement were liable to pay enhanced rent for increments — Proceduro for assess- 
ment of additional or enhanced rent for increments — Whothor roformatious were liable to 
be aflpossed with additional rent — Rato at which additional rent was assossablo on incro- 
ments liable to pay additional rout — Abatement of rent for lands lost from a talook or 
t dilnjfion — Sections 50 and 53 of the Bengal Tenancy Act — Effect 

bl the nev^hw upon tho old rulings. 

VIII. PoBSj^ion of alluvial inoremoutB, islands or submergent lands, and tho rules of limita- 
tion ayplicable thereto — Proof of possession of land covered with water — Period from 
wjri^h limitation begins to run in a suit to recover possession of an alluvial increment— 
^Enumeration of the several forms in which a siiit to recover possession of a reformation 
' pn original site may arise — Discussion of thje law of limitijtioii with regard to each of 

— Maiio Mohmi Ghoee v. Mothura Mohan Roy — Mahomed Ah Khan v. Khaja Abdool 
Jp Orniny-r—lially Churn Sahoo v. The Secretary of State for India. 

* I have disposed of the principal heads of the division|under.*whioh 
I 'proposed to consider the Anglo-Indian law of aJluvion*and diluvion. 
It remains for me now to deHl in this lecture with the last two, or the 
subsidiary, heads, namely ; — 

, VII. Assessment of, revhiue or went on alluvial increments, includ- 
ing islands separated from the mainland by fordable channels. 

VllI, Possession of alluvial increments, islands or submergentj 
lantis, and the rules of limitation applicable to them. 

• VII. The topics comprised in the firsf of these l]^ads may be con 
veniently dealt with under the two following subdivisions, namely 
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(a.) Assessment of rev,enue on allnyial increments added to 
held directly under Government, and • • 

(&.) Assessment of rent on alluvial increments added to und?p- 
tenures or ot^j^ sVbordinjtl^ interests held under zamindars or Jenure- 
holders, , • * 

Assessment of reveijiue on alluvial increments.—Now as regards (a), 
that is, assessment of revenue on alluvial increments. The substantive law 
on this matter is contained irf ffllli|p*eamble of R^ulation II of 1819 and 
clause 1, section 3 of that Regulation. That clause declared and enacij 
^among other things, that all chlirs and islands formed since the 


c^s 

of the Decennial Settlement and«|pierally all landB^mm|^^|g|||||pi^on 
or dereliction since that period, whether from an int™MB8HB|Rhe sea, 
an alteration in tbie course of rivers, or the gradual accession of soil 
on their banks, were’, and should be, considered ‘liable to assessment in | 
tlie samp manner as other unsettled mehals, and the revenue assessed 
on "5.11 such lands, whether exceeding one hundred bighas or otherwis*e, 
’should belong to Government. Jt 

The procedure under which the assessment of such alluvial in ere* 
ments was to be made and the rules for the adjudication of vari<i 
questions which might arise in the course of such assessment, were lai(^ 
down by Regulation VII of 1822 for the temporarily settled districj 
and by Regulation IX of 1825 for the permanently settle3^|btrict 
special tribunals under the designation of Special Commisskners were 
created in certain districts, by Regulation III of 1828, with\|xclusive 
jurisdiction to hear appeals from the decisions of revenue autl||dties. 
for the speedy disposal of questions relating to the liability to a8sess«nt, 
as well as the actual*mode of assessment, of such increments and^ 
of other lands falling within the scope of Regulation II of 1819 
Regulatiop IX of 1825. 

The jmisdiction of the Special Commissioners as well as of the 
Collectors and Deputy Collectors, to determkie the liability of lands gain- 
ed from the sea or from rivers by alluvion or dereliction, to assessment 
for Government revenue, was aboli|hed byj4.ct IX of 1847, which enacted 
that no measures for the assessment of such lands, or for the assertion 
of the right of Government to the ownership thereof, should theNeaftSr 
^be taken except under the provisions of that Act. * ^ 

The main oljject of Regulation XI of 1825 was to provide rules fqr 
k^e determination of the rights of Government and of private individuals 
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respectively, to lands gained from the sea or from livers by alhiriou or 
dereliction. Bat while laying down these rules, it took occasion to 
re^h-ssert at the same time the right of Government to assess revenue on 
such lands, in those cases where they wore tor^be consider^ as acquisi-^ 
tions by private individuals ; for clause 1, section 4 of that Regulatiojf, 
after enacting that, land gained by gi’adual accession should be con- 
sidered an increment to the tenure of tlie person to whose estate it 
became annexed, and^hat, the ri§^*<^(J such incroinoni^ was to he 
l^extonsive with flie right in the parent estate, lays<lown as a proviso: 

. the increment of land thus obtained shall not in any case^ 

the'hoiJer of it from the payment to Govern- 
i^lnent for the puldic revenue, to which it may be liable 
under the provisions of Regulation II, 1810, or of any^other Regulation 
in force.^^ Clauses 3 and 4 of the saine section, the one relating toTLe 
ownership of islands separated from the shore or bank .by fordable 
cliannels, and the other, to the ownership of sandbanks or cliurs thrown 
!^p ill small and shallow rivers were also made suhj^vd to similar provisoes * 
Procedure for resumption of island separated from the banks by 
brdable channels. — The enactment contained in these provisoes luis no 
pplicatioii, however, to iblands thrown up in largo and navigable rivers, 
ich, at the time of their appearance above water, are separated from the 
b^wifordable channels ; for these l)oir.g, utuIov clause 3, section 4 
of RegulajJon XI of 1825 ‘at the disposal of Govornmoni/ may be either 
retain edjpiuis or dealt with by G<;verument in any way it clioost^s. The 
proceijSSfre for the ‘resumption ’ of such islands was at first regulated by 
cla^j 12, section 5 of Regulation IX of *1325. Jt was repealed by section 
7 (p Act IX of 1847, which again in its turn has* been repealed, and a 
n/Jr procedto', somewhat resembling the original one laid down by the 
*,jgulation, has been substituted for it by Act* IV of 1868 (JS. C.). 
Section 3 of that Act enacts that “ whenever it shall appeCr to the local 
revenue authorities that an island has beeii thrown up in a large and 
navigable river liable to be takeU posse.«?sioii of by Government under 
clause 3 section IV of Kegi?}ation XI of 1825 of the Bengal Code, the 
locjh revenue authorities shall take immediate possession of the same for 
Government, and shall acsess and settle the land according to the rules in^ 
forc^ in that behalf; reporting their proceedings forthwith for tbe approval 
of the Board of Revenue, whose order thereupon, in r^ard to the assessj 

V ^ " 

ineiit, shall be final. Provided, however, that any party aggrieved by tlj 
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of the reYCHue ^thorities in taking possession of any island as afOM- 
said, shall be at liberty to contest the same by a regular suit in the Cml 
Court.” After possession of such islands has been assumed by the 
reyenue auth^tifes on bebjlf of G-overnment, in accordance with these 
pwvisions, they are either held khas or let out in farm, according to the 
procedure laid down by Regulation IX of 1825 in the pennanently-settled 
districts, and by Regulation VII of 1822 in the temporarily-settled 
districts, or, as it is sometime^^jjjpe, sold to j^ivate individuals with 
the reservation of a revenue fixed in perpetuity. • ^ 

^ Provisions of Act EE of 1847^ — Under the first subdivision, there^^j 
I have to deal with the assessment of revenue o n suj;h 
from the sea or from rivers by alluvion or dereli<!Bi^|^^^ji|®^<^her 
be in actual contact with private estates (riparian or insular), or separated 
frosBL them by fordable channels. 

Act IX^of 1847 provides, among other things, rules for the assess- 
melTfrof such alluvial formations within the provinces of Bengal, Bebftr 
ftnd Orissa. 

Section 3 of that Act enacts that the Government of Bengal may, h 
all districts or parts of districts of which a revenue survey may h* 
been or may hereafter be, completed and approved by Government, direct^ 
from time to timl^lfwhjenever ten years from the approval of any sucj 
survey shall have expired, a new survey of ftinds on theUkks oi 
and on the shores of the sen, in order to ascertain the chang^L that may 
Jiave taken placQ since the date of the last previous survey, ^ed cause 
new maps to be made according to such new survey. 

Section 4 declares the dates the surveys of certain dilBicts' 

or parts of districts shall be tajj^'to liave been approved. 

Section 5 l^acts that wiyjf Mer on inepeotion of any such* new ml 
it shall apj>ear to the*local ^eliue authorities that land has been diluli- 
ated from anj01 revenue-paying estate, they shall make a deduction from 
the sudder jumma of the said estate equal U) so much of the whole sud- 
der jumma of the estate as bears to th(f whole the same proportion, as 
the mofussil jumma of the land lost bears jto the mofussil jumma of the 
whole estate ; but if the moffusil jumma of the* whole estate or of ^the 
\land lost, cannot be ascertained to the satisfaction of the local revenue 
Authorities, then the said revenue authorities shall “make a dedu^ion 
^rom the sudder jumma of the estate equal to so much of the whole sud- 
jumma of the estate as bears to the whole tl)e same proportion as 
30 
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the land lost bears to the whole estate. And this deduction, Wifclireai 
thereof, shall be forthwith reported by the local revenue authorities for 
thfe information and orders of . the Sadder Board of Revenue, whose 
orders thereupon shall be final. ^ . 

Section 6 enacts that whenever, on inspection of any such new msCp, 
it shall appear to the local' revenue authoriiies that land has been added 
to any revenue-paying estate, they shall assess the same with a revenue 
according, to the rules % force^ for alluvial increm^ts, and shall 

ort their proce?dings forthwith to the Sudder Board of Revenue whose 
s thereupon ^lall be final. 

jsions, to what and how far applicable.-— The language of 
s clearly shows that they apply merely to lands 
added to or lost from estates belonging to private individuals ; and the 
legitimate inference arising from an interpretation of these ^ sections, 
taken in connection with section 3 of the Act, is that no additional revenue 
dhn be assessed on lands gained, nor remission of revenue granted for lands 
lost, to such estates, until a second survey of the same has been made 
nder the provisions (d the latter section. The Act provides no machinery 
jfSr allowing an abatement of revenue where the land was covered with 
^ater at the time of the original survey.® But the Act does not preclude 
lovcrnment, whenever land is added by accretion to an estate owned by 
cjfeftty of a zemindar, to assess revenue on such land or, 
for similam’easons, whenever land is washed a wav from such estate, to 
grant r|fmission of revenue without waiting for the period of a re- 
BurV| 

,*AS regards abatement of revenue to be granted under section 5 of 
^ Act on the ground of diluvior, it is clear upon the authorities that 
e determination by the Board of Revenue, as to the amount of abate- 
nt, is final and cannot be contested by a suit in flie Civil Conrt.4 
« It is equally clear that the order of the Board of Ii^venue passed 
under section 6 of the Act with regard to the asse'ssment of revenue on 

t 

* See Act XXXI of 1858, which, among other things, empowers revenue authorities to 
make a permanent or tompora^ settlement ofi the alluvial increment, and either assess a 
Bcparato revenue on it or incorporate tho same with the revenue of the parent estate, according 
As tho^ think fit. 

8 Secretary of State for India v. Fahamidii^musa Begum^ L. E. 17 Ind. App. (40) 62 ; I. L. 

17 Oal. (500) 603. ^ 

c * Ohliog Churn Chowdhry v. The Collector of Bacca^ 4 Suth. W. K* (0, E.) 59, 

Fahamid/rnnissa Begum v. The Secretary of State for India, 1. L. E. 14 Cal, (67) 97. 
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nrer<?ments anjiexed^to an estate by alluvion, when such increment is a 
^ gain * from the ^ea or fi?om rivers by alluvion or dereliction since the ♦ 
period of the Permanent Settlement is also final, and that the Civil Couft 
has no jurisd^tion to set it,aside.^ 

* "^Whether prior to Act IX of 1847, land reformed on the original 

site of a permanently-settled estate was liable to further assessment.— 

But suppose the land which api)ears to be added to an estate by alluvion 

is really a reformation on the (Jil^iHited site of tm3 whole or any portion 

of a|i estate;’ that is to say, a. reformation within lih^ asc*ertainabl<|;v- 

^Soundaries of an est?ite as they existed at the time ot the Permam^^,^ 

Settlement, and the revenue of "such estate has ^ont^ue(^tp ,i^fpni||rTO 

Government for the entire land comprised within surii’»ijfeundaiftcs. Is 

Governnieftt entitled to assess revenue on such reforihed land ? Under 

the law it stood before the passing of Act IX 6i 1847, there could be f 

no doubt 4hat G-overiiment ms not entitled to do so, for although clause ' 

2, section 3 oLEegulatioii II of 1819 declared the right of Government 
• ' " # • ** 

to assess to reyenue all cliurs and isla-iWls formed since the period of the 
Decennial Settlement, jaiuP’^generaily^ all landjj gained by alluvion and^ 
•'dereliction sihc^ tliat period, yet at the same time clause 2 of section i 
of the same.Re^ilatioh declared aud enacted that, all claims by th 
-Revenue authorities on b()nalf of-G-^erhment to additional ^venue f 
lands, which were at the pertod of j;he Decennial Settl3lBt ir ufl 
within the limits of ^estates for ^hicli a Permanent Settlemen|t had been 
concluded, whether on the plea of error or fraud “ or on an^pretext 
; whatever — with the exception of latijs expressly excluded fn!fc[A the 
operation of the settlement such as Likheraj and thanadari lands, slnld 
be considered wholly i^Jogal and uivalLt. ^ It is impossible to affirm a 
the decisions of the Privy Council in tljio^'caset of Lopez v. MiiMan i/o- 
Thal^oor^ and tbat of ifdgemlra "Chunker Ghose m. 3I(iliomed thi 

land reformednn the ancient site Of a permanently-settled estate is laud 
‘ gained ’ from the sea or ,river by alluViou or diluvion by the owner of 
such estate since its Permanent Stettlerflent,* or that it is land other than 

that whilh was at the time of Jhe Per/naiieht Settlement included 

# 

\ within the limits of such estate. 

It is equally clear that if the revenue authorities assessed *ddi* 
i^onal revenue on such lands, proprietors of estates had a right to coij^gc 

" » Fahamidunnissa Begum v. The Secrefarg of State for India, I. L. R. H Oal. (67) 97, 

„* 18 Moo. Ind, App. 467 j 5 B. L. B. 531 , 14 Snth. W. B. (P. 0.) 11. 

10 B. L, L. 406 5 18 Snth. W. B. U3, * 
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their liability to such assessment, originally by a stiffc instituted for that 
purpose in thfe Civil Court, and afterwards, under the provisions of a later 
enactment (Reg. Ill of 1828), by an appeal preferred to the Civil Court 
directlj from the decisions of the revenue 6authoriti69«;i considered as 
Courts of First Instance, on the ground that those lands formed an integral 
portion of estates for which settlements had been concluded with them 
in perpetuity, and tl^t the imposition of fresh assessment in respect 
thereof had been expressly forbiddei^Hby tSe law. For clausife 1 of section 
81 of Regulation |l of 1819, after providing that nothing in that Regula- 
tion should be considered to affect the rights of proprietors of estates, 
for which a permannent settlement had been concluded, to the full bene* 
fit of waste lands included within the boundaries of the estate which 
may have been since reduced into cultivation, proceeded to enact as 
follows : — “ The exclusive advantages resulting from the improvement 
of all such lands were guaranteed to the proprietors by the condRions 
of tliat settlement, and it being left to the Courts of Judicature to decide 
in all contested cases, whether lauds assessed under the provisions of 
this Regulation were included at the period of the Decennial Settlement 
within the limits of estates for which a settlement has been concluded 
^^n perpetuity, and to reverse the decision of the revenue authorities in 
case in shall £^pear that lands which actually formed, at 

j. question, a component part of such an estate, have been un- 
justly sub^cted to assessment under the provisions of the Regulation, 
the and other proprietors of land zvill he enabled^ hy an applica- 

tion' the ^Courts y to obtain immediate redrc8s in any case in which the^ 
reu jue authorities shall violate or enc^ oach on ihg rights secured to them 
h^ihe Permanent Settlement. 

T Whether since Act IX of 1847 a reformation is liable to further 
assessment — But then when one comes to consider the effect of the pro- 
visions of Act IX of 1847 upon this question, he is cpnfronted by no small 
difficulty. • 

A literal construction of tfie language used in section 6, which 
has been already referred fo, induced the High Court of Calcutta in 
Dewan Ram Jewan Singh v. The Collector of Shahdhad^ and in Ram Jewom^ 
ISing^Y. The Collector if Shahahady^ to hold that if a comparison of thj 
nev^' survey map o/ an estate prepared under section 3 of the Act with 
pext preceding survey map of the same estate (which,* for the purposes 
section 6 must be taken to be conclusive evidence as to the original lie 

I Stttlji. W. E. 64 ;* 14 B. L. E. 221 (note.) 4 19 Suth. W. E. 127. 
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of each permanentljr-settled estate), shewed that land had been ad#d to 
an estate by alluvion, notwithstanding that it was really a rfeformation on 
the original site of that estate, and for which revenue has continued to T )0 
paid without^batement siikCe the Permanent Settlement, the orijers of 
tlie ffoard of Revenue, with regard to the assessment of such land were 
final, and that the Civil Court had no jurisdiction to interfere* Upon the 
rale thus laid down, a qualification, however, w|p engrafted In Collector 
of MoorsheiJMad v. Boy Dhunp^it Narain Chunder Ohsowdhry v* 

Taylor and in 8undari Debi v. The Secretary^of *8tate for India^ 

to the effect that, if the revenue authorities in any instance acted with- 
out jurisdiction in the matter of such assessment, sectiola 6 did not 
debar the Civil Court from taking cognizance of a suit to set aside the 
ultimate order of the Board of Revenue, though as regards the deter- 
mination of the extent of the assessable lands under Act IX of 1847 
by. a sole reference to the survey maps, the action of the revenue autho- 
rities was within the legitimate scope of their jurisdiction. The same 
cases introduced a further limitation, namely, that so long as the order 
of the Board of Revenue with regard to the liability uf alluvial incre- 
ments to assessment and the actual assessment itself was accepted as 
linal, there was nothing to prevent a private individual from bringing 
«uit in the Civil Court for recovery of possession, on the gro^d that s\: 
increment was a reformation on the diluviated site of his eslfce, a{ 
a declaration that by virtue of such a title he had a prefe^ble claim 
to the settlement. There existed some difference of opinion as t«rhether 
Government should or should not^be made a party to such a suit, 

Fahamidunnissa .Begum v. The Secretary of State for India.-^^is 
was the state mi the authorities bearing upon the provisions of Act%X 
of 1 847, when in Fahamidunnissa Begum v. The Secretary of State ]kr 
Indiaf a ‘Diiision Bench of the Calcutta High Court, finding itself 
unable to accept the, exposition of law contained in them, referred to* a 
Full B^nch of the same Court for determifting the two following ques- 
tion, namely : — 

. (a.) Whether the provisions tf Act of, 1847 are applicable to 
land reformed on tbe site of a permanently-settled estate, the revenue of 
which estate has been paid without abatement since the Permanent 
, Settlement. ^ ^ 

(6.) Whethef, if these provisions are not so applicable, a Civil 





> 15 B. L. E. 49 ; 23 Snth. W. B. 88. 

> 1. L. B. 4 0<a. 108 i .3 C4 li. B. 151. 


8 I. L. E. n Oal. 784. 
* 1. L. B. 14 Oal. 67. 
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Court has jurisdiction to review the decision of th0 Board of Reveuu^ 
' and to declare that the proceedings of the revenue authorities in assess*- 
ing such land were ultra vires. 

Tlje majority of the Full Bench held'that by tlie suj)stantive law 
contained in the preamble and section 3 of Regulation II of 18T9, nf> 
land, alluvial or otherwise, included in a permanently-settled estate was 
liable to further assessi^nt ; that the Revenue Courts in trying and 
determining under the Regulations tip question regarding th# liability of 
any particular ian^ to assessment exercised judicial* functions, just as 
much as the ordinary Civil Courts and the Courts of Special Commis-^ 
sioners, which reviewed these decisions of the Revenue Courts on appeal, 
did ; that the effect of Act IX of 1847, among other things, was to take 
away from the Revenue Courts (including the Board of Revenue) such 
judicial functions, and to" deprive them of their power of giving ajiy bind- 
ing decision in respect of the liability or otherwise of alluviai increments 
to assessment ; and that, as a consequence necessarily involved in this 
position, it was left open to the Civil Courts to enquire whether in any 
particular instance the Revenue Courts l)ad exceeded their jurisdiction 
[by assessing lands which under the law were not liable to be assessed, 
Ithough in regard to lauds which were assessable under the law, the 



ie^aiinati(Mje£ the amount, when made by tlie Board of Revenue, was 

'The /.Sjority of the Judges further held that the operation of 

section 9 or the Act should be limited to suits for damages on account 
of anytjAjg done in good faith by Government or its officers in the 
exer^ i of the powers conferred by that^Act. 

r3Vom this conclusion, however, Mittor, J., dissented, substantially 
upFa the ground that, though lands reformed on original sites in- 
cli ded within the limits of estates for which ^ a permanent settle- 
ment had been concluded, did not fall within the categc»ry*of ^ lands 
gamed from the sea or from rivers by alluvion j)r dereliction ’ since 
the period of that settlement, regarding the assessment of which 
alone Act IX of 1847 was passed, yet the Civil Courts had no jurisdiction 
to ii^ierfere with the assessment by tfce Board of Revenue of alluvial 
increments reformed on the original sites of such estates ; because Act IX 
of 18^7 merely abolished such special tribunals as the Special Commis- 
sioners and the officers vested with the power of resumption under Regu- 
latijon III of 1828, and did not affect the judicial'^ functions of the 
revenue (officers determining under Regulation II of 1819 the liability 
land to assessment ; thereby the finality attached by section 6 of Act 
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^ 1847 to the ©rderi of the Board of Revenue upon the proceedings of the 
revenue officers had the same effect as the finality of an ordinary judicial * 
decision, and was therefore not liable to be impeached in a Civil Court.* 
Prom th^ jddgment^y^e Secretary of State for India preferred an 
a(J)peal* to the Privy Council,^ which after two hearings (the second of 
them being attended by six members), affirmed the ultimate decision 
arrived at by the majority of the Full Bencl| though they assigned 
different reai^ons for their opinion^ They held that, a review of the 
legislation prior to* 1847 made it ^lear that whilstjit jvas intended to 
1)ring under assessment lands not included in a Permanent Settlement, 
whether they were waste or gained by alluvion or dereliction, all such 
lands as were comprised in permanently-settled estates were to be rigor- 
ously excluded fr^m further assessment ; that, in addition to this, the 
proprietors of such estates were assured by clailse 1 of section 3 1 of 
Regulation II of 1819, tl^at they could protect themselves against any 
action of the revenue authorities which would tend to infringe upon their 
rights by appeal to the Civil Court; that ^ands reformed on the original 
site of a permanently-settled estate for which the full assessment has 
‘ continued to be paid, was not ‘ land gained from the sea or from rivers jf 
by alluvion or dereliction ’ for the assessment of which alone Act IX of/f 
1847 had been expressly enacted ; that that Act being therefor^napplicable 
to such land, the previous enactments did not cease to haWBeffect'^ithf 
regard to it, so that it was still open to the Civil Courts undei^^auslS 1 of 
section 31 of Regulation II of 1819 to review the orders of th^Board of 
Revenue, and to declare that the proceedings of the revenue autlj^txes 
in assessing such land were ultra vires ; and that the words used in tnw^ct 
were not sufficient to take away that jurisdiction from the Civil Court 
With whom settlement of alluvial increments are to be made 
Government -' The right of Government is limited merely to the aesesS- 
ment of r^venie on alluvial increments. It cannot refuse to enter into 
settlement with one who is declared by the Civil Court to be the rightful 
••owner of such increment. If GovernmSnt does make a temporary settle-^ 
ment of such increment mth a wro^g persop, and the real owner recovers 
possession of it by a suit against the latter, ^xovernment is bounlf to 
accept the result of such litigation and to settle the revenue with thd 
. person who is declared to be the real owner in such suit,* ^ 

, i ^ . 

• ' ^ 86GirGtary of State' for India v. Fahamidunnissa Begunif L. B. 17 Ind* App, ^ j L, 

17 Cal., 600. « 

' ® Mooktaheshee Dehia v. Collectot of BurdwoMf 12 Sath. W. 1|(« 204*. 
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It has be^ul^ld that the provisioas of Act IX oS 1847 do tiot 
« to the settlemeiip^f alluvial increments annexed to estates held by 
G\>vernment in itslcnpacity of a zemindar.^ 

Assessment or^t on alluv^iallncremeiLts— Law relating thereto as 
it sto^ prior to the^ngal Tenancy Act.— We" have next^to deal with 
the" subject relating to (&) assessment of rent on alluvial incrementSt 

I propose in the to consider the law upon this branch as it 

stoodf the passing Tenancy Act, (Act Vni of 1886). 

The proviso to clahse 1, sectioh i^j^egulation Xl^of 182t> after enact- 
ing that the increment of lan«bbfi^'bOTl05||OTadual accession should noi 
in any case be understood to exempt thJjfcoIS^ of it from the payment of 
Government revenue in respect thereof, ran as follows : — 

^^Nor if annexed to a subordinate tenure held und^r a superior land- 
holder, shall the under-tenant, whether a khudkhast ryot holding a 
maurisi istimrari tenure at a fixed rate of rent per bigha or any other 
description of under-tenant liable by his engagements or by established 
usage to aii increase of rent for the land annexed to his tenure by alluviorr, 
be considered exempt from the payment of any increase of rent to which 
he may be Justly liable.’’ 

tn this proviso no distinction is made between a subordinate tenure 
or dependent taluk existing at the time of the Permanent Settlement, and 
a subordinaip^f^hure created after the Permanent Settlement ; and the 
non-exemjpon from the liability to j>ay increased rent for the incre- 
ment ia^restricted to those cases only, where the under-tenant is, by 
his m^^gements or by established usage liable to pay additional rent for 
th^’^nd annexed to his tenure by alluvion. 

^Liability of holders of subordinate tenures cheated after thePer- 
npnent Settlement to pay additional rent for increments.— With 
rSgard, therefore, to subordinate tenures created after the Permanent 
Settlement, where the express terms of the engagement provided for 
the payment of increased ^ rent for alluvial increments, or where, in 
the absence of such engagement^ the liability for such payment was by 
established usage imposed f)n the tenure as an incident, the law was 
cleSSF enough.* In tbose*cases where *no such engagement existed, nor 


Ohhoy Chnrn Chojvdhry v. Th>e Collector of Pacca, 4j Suth, W. R. (C. R.) 69. 

Babu Gopal Lai Thahirv, Kamar Ali^ 6 Suth, W. R. (Act X) 85 ; Uamnidhf^ Matijee v. 
'^^hutty Da«t, I. L. U. 5 Cal. 823 ; 6 Cal. h. R* 362 ; feub. nom. Shtrubsoti I)a»i v. Parh%th 
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'fcouM any ^toHslied usage be provadj that any diAKilty could mse.' 
There was a dictum of the Privy Council inSooratooi^fK Beiedy, CUxtm ♦ 
Ali,^ to the effect that, even in such caseS the !%lden^| the • snbordintile 
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e increi^ent, bnt confined his 
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ate tenures existing at the time of. the 



Permanent Settlement were liable to pay enhanced rent for increments. 

— A more difiicult question, however, was, whether a dependent tabofc*- 
dar, who Js either actually or presumptively shawii to have held his talook 
at a fixed rent, which has not been changed since the time of the Perma- 
nent Settlement, is liable to enhancement or. to pay additional rent for 
the increment added to his talook by alluvion, where no written engage,^- 
ment was forthcoming, nor was any established usage proved. Section 16 
of Act VIII of 1869 B. C., (which corresponded to* section 15 of Act X <>f 
18®9), enacted that the rent of such talooks should not be suBjected to 
enbAHcement. The question therefore reduced itself to tlns^-^whether 
the imposition of additional rent for the additional areanHlfe 1, 

section 4, Regulation XI of 1825, was or was not an enhancemlmit of the 
rent of the talook within the meaning of that section. The paj^it arose 
in Juggut CJmnder Butt v. Panioty,^ where Bayley and Mittefl^.J., 
expressed an opinion in the affirmative, that is to say, to the effectx\at 
the imposition of additional rent did amount to an enhancement of rSt, 
but on review Mitter, J., retracted his former opinion, arfd declai 
that if should be taken as an obiter dictum. It would seem, therefore, 
’that upon this^ohit the law was not in a satisfactory state. w • 
Procedure for assessment of additional o]> enhanced rent on ^uvial 
increments.— lu those cases where the inT?remeut annexed to a tenu» or a 
holding was liable to be assessed wit]i additi^^al rent under the promo to 

clause 1, section 4 of Regulation XI of 1825, to which I have alreadymd- 

• • 

• 19 Sutli, W. H. 141 ; 15 n. L. R 125, note j on appeal from 9 Sulh. W. |L 63. 

• Qolam AH v. Kah Jfi'uhna Tagore, al, h. B. 7 Cal 479 ; 8 Cal. L. B. 617. 

• 8 Snth. ■VV. E. 427 ; 9 Satli’. W. B. 279. 




previously been washed away, but for which the tenant had continued to 
pay rent without abatement. It would seem, howei^r, that, according 
to the principles expotftided in Lopezes case^, additional rent coijjd not be 
imposed on the tenant in such a case.* . 

Rate at which additional rent was assessable on increments liable 
to pay additional rent. —Then as regards the rate of rent at which the 
alluvial increment added to the tenure was to be assessed, it was held 
that a fair construction of the words increase of rent to which he may 
be Justly liable in clause 1 section 4 of Regulation XI of 1825 warranted 
the conclusion that prima facie, in the absence of any rebutting circum* 
stances, it to be assessed at the same rate of rent at which the 
parent tei»e was held.^ 

A dperent rule probably would have to be applied if the parent 
teniyfi^as held at a rack-rent, and the accreted land was of inferior 
quafliy, or if the parent tenure hatjf been created at a low rate of 
reM for a large premium, or if the accreted land should be of superior 
qjfcity thah the original land.® 

Abatement of rent for lands lost from a talook or an occupaney-hold** 
ing by filuvion.— The right to claim reduction of rent if a talook for 

* (j^pi Mohiin Moeoomdar t. HitU, 5 Cal. L, E. S3 ; Jlamnidhee Mavjee v, Tarhutty 2)asi 
I. L. Rj&> Cal. 823 ; 6 Col. L. R. 362 ; sab. nom. Shorussoti Dasi v. Parhutti Pani. 

^ jlamnidhee Manjee v. Parhutty I. L. R, 6 Cal. 823 ; 6 Cal. L. R. 362, sab. nom. 

Basi v. Parhutti Baei ; Brojendra Kumar Bhoomik v. Woopendra Narain Sing^ X. X<, R. 
^ 0^ 706 ; 10 Cal. L. R, 559, snb. nom. SuiTO Sunderi Basi v. Qopi Sunderi BasL 
{ ^ 13 Moo. Iiid. App. 467 ; 5 B. L. R. 512 ; 14 Suth. W. R. (P. C.) 11. 

Cf. Bemnath Butt v. Aehgur, I. L. B. 4 Oal. 894. 
t ^ Ooiam Ali v. Kali Krishna Tagore^ I. h. B. 7 Cab*479 ; 8 Cal, L.^B. 617. 

^ ^ Ohooramoni Bey v. Bowrah Mills Co, 1» I*. B. 11 Cal. 696. 
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td whether, jin* 
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Settlement/ But 
Permanent Settle^ 
unless it had been 
intfSharashibala 
ment of |he Couft, advert- 
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isted. 


ing to the right *o£ the^||HP3|f ^ claitu redaction of rent on 
account of diluvion, said is so entitled, unless there was 

An ex^lfc»s, stipttiatioQ tfra^ he i^ould not, whether the land was washed 

away dr not. If a man stipulates to pay rent, it is clear he^ engages to 

•* # * ^ ' 
pay it as a compensaffeion for the use of the land rented, and independ- 
ently of* section 15, Act X of 1859. We are of opinion that, accord- 
ing to the ordinary rules* of law, if a talookdar agrees to pay a certayi 
amount of rent, the tenant of it is exempt from the payment of the 
whole rent, if the whole of the land be washed away, or a portion of the 
rent, if a portion only be washed away.’^ 

The right of an occupancy-ryot to claim reduction of rent on the 
ground of diluvion was provided for by section 19 oC Act VIII of 1869, 
B. C., (corresponding to section 18 ot Act X of 1859), wl^j||^an thus : — 
* 'Every ryot having a right of occupancy shall be entitled^p claim an 
abatement of the rent previously paid by him, if the arealtf the land 
has been diminished by diluvion or otherwise, &c.”® A ryowjLho did 
not possess the right of occupancy, was held not entitled to ^ 
a right.^ , 

Sections 50 and 52 of the Bengal Tenancy Act.— The lattey 
the proviso to clause ^1, section 4 of Regulation XI of 1825, 
have already jjBferred, as well as Act X of 1859 and Act VIII 


^ Ch'urn Bysaoh v, Lwas Theodorus Lticas, 16 Sufli. W. R. 279. 

* Marah. 658. • 

* Of. Inayatullah v. llahi Buhshj Suth, W. R. 1864, (Act X) 42 ; Raghuntth Munda^ 
Bmdhu Bose, 8 Cal. L. R. 893 ; Sham halt Sahoo v, Uadf Bimjara wnd others, 2 ' 
Axi anLotion^purohaser of a holding was held entitled to olaim abatement of rent On the 
of diluvion, even though hia predecessor may have neglected to make such a claim. 
praeanna Bm v. Dhanmjay Q-hoee, I. h. R. H Cal, 626. But a purchaser under a private 
veyanoe was not so entitled, nnles» the deed expressly oonfejred on him thiyt 
PtasanTiatnctyi Bast v* Bayamoyi Basi, 22 Suth. W. R, 276. 

* Shaikh Moheem v. Shaik Buheemotollah, 2 Hay 433 j Marsh. 341. 
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t€^axit to pay^a<J 
by alluvion, as wl 
lost from his tenu: 


repealed, and the liability of e^rei^ 
lal rent for land annexed to his tenure m hohSii^* 
as his right to claim reduction of rent for land 

§ ' 1>J diluviohj is now rego^fedt by the 
al Tenancy Act, which came intoVpera- 
Section 50 runs thus ; — 

or raij^at and his predeoeesors in in- 
which has not <een changed 
the fent ’or rate of rent 
shall not be liable to be increased excejK %^he ground of an alteration 
in the area of the t^enure or holding. * ^ 

(2.) If it is proved in any suit or other proceeding under this 
Act that either a tenure-holder or raiyat^and his predecessors in interest 
have held at a rent or rate of rent which has not been changed during 
the twenty years immediately before the institution of the suit or proceed- ' 
ing, it shall be presumed, until the contrary is shown, that they have held 
at that rent or rate of rent from the time of the Permanent Settlement. 
Section 52 provides as follows : — 

(1,) Every tenant shall — 

(a.) be liable to pay additional rent for all land .proved by measure- 
ment to bef*n P^eess of the area for which rent has been previously paid 
by him, un^s it is jDroved that the excess is due to the addition to the 
olding of land which having previw^sly belonged to the tenure 
was lost by diluvion or otherwise without any reduction of the 
i^made, and * 

e entitled to a reduction of. rent in respect of any deficiency 
ipeasurement to exist in the area of his tenure or holding as 
with the area for which rent has been previously paid by him, 
unless i^is proved that the deficiency is due to the loss of land*whfch was 
added /o the area of the tenure or holding by alluvion or otherwise, and 
that a/ addition has not been ma^e to the rent in respect of the addition 
to thf^rea. 

yl.) In determining thg area ft>r which rent has been previously « 
the Court shall, if so required by any party to the suit, have 
rerfdrd to — 

r^(a.) the origin and conditions of thejfcenancyj^for instance, whether 
Kjl rent was a consolidated rent for the entire tenure 6r holding ; 

(5.) whether the tenant has been allowed to hold additional land in ^ ; 




Uo{(^«£ ai^ additioa to his total rent or oWrwise with thj^ 
iinowle^ge and consent of the landlord $ . * ‘ 

(t,) the length .of time daring which the tenan^piasiasted witho^fc 
dispnte as tojent*or area;,«and jrfjr ' , 

* (<ft) the length of measure used or inlooaljpb at the time of the- 

origin of the tenancy as compared with thajja^d or in local use at the 
timie of the institution of the suit; ^ 

(3.) Itl^etermining the apiomp^-^^oi^llIlK to the rent, the Court 
shall have regard the wjtenants of 'the same class for 

tmide of a similar deaoriptig||PW[m IKmilat advantages in the vicinity, 
and, in the case of a tenu^molTOr, to the profits to which he 'is entitled 
in respect of the rent of his tenure, and shall not in any case fix any rent 
which under the cft*cumstances of the case is unfair of inequitable. 

(4.) . The amount abated from the rent shall' bear the same propor- 
tion to tlie jent previously payable as the diminution of the total yearly 
value of the tenure or holding bears to the previous total yearly value 
{hereof, or, in default of satisfactory proof of the yearly value of the 
land lost, shall bear to the rent previously payable the same proportion as 
the diminution of area bears, to the previous area of the tenure or 
holding.^’i • 

Section 3 defines tenant as ii>a person who holds land,, 
person, ahd is, or hut £or,a special contract would be, 
for that land to that person ^ 
and section 5 classifies tenants thus 
(1.) tenure-holders, including imder-tehure-holders, 

(2.) raiyats, and 

(3.) nnder-raiyats, that is to say, tenants ‘ holding^ whe 
fiiately or mediately under raiyhts.; 

and subdivides raiyats into ; — . • 

(a.) rai;^ts holding at fixed rates, 

(6.) oocupancy-raiyats, and • 

{< 5 .) non-occupancy raiyats. * 

Section 62 is apparently basqd on thfe prmciple that, additiol 
aubtruotion from^the rent, in consequence of a larger or a smallei^ 
idian that which the tenant has been jiaying refht for being found. 

possession, whether in consequence of a^uvion or diluvion, or ol 

• 

* TTnder the old the mle of proportion wm the game as that presivibed hy 
(4). Srmmtalh M v, Mira Ul Pal, 1 B. h, B. (A. 0.) 87,; 10 Suth. W.^. ISQ. 


another 
I pay rent 
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amount to enlianoement of the^eut;, 
uts for the displacement of that seetiS 
ng to enhancement. 

upon the old ruliug».— Whater^ dlftibt there 
er the old law, as to whether a dependent 



talookdar who held hiW^look at a fixed rent from the time of the 
Permanent Settlements in the absence of any exp|esB engage^ 
ment or local custom, yiable to pay adcRtional rent for#land added 
to his talook \y 8.11uvion or to claim redaction of rent for land lost 
from his talook by diluvion, it is manifestly clear from the sections of 
the Bengal •Tenancy Act I have just reaJ, that he is now placed on the 
same footing as all other classes of tenure-holders, and is liable to pay 
additional rent or entitled to claim a reduction of reift, according as the 
case may he, for any alteration in the area of the talook by •alluvion 
or diluvion. 

It is equally clear from the express language of section 52 that land 
reformed on a site which had previously been washed away, but for which 
the tenant has continued to pay rent during its submergence, is not liable 
to pay additional rent. 

Moreover, that section supplies an omission which had occurred in 
Regulation XI of 1825, as to the right of a dependent talookdar, whose 
talook had into existence after the Permanent Settlement, to 

claim reduction of rent on the ground of diluvion. Every species of 
tenant, including even a non-occupancy raijat, and an under-raiyat, is 
now un<^: that section, as interpreted by section 4, entitled to claim 
reductioMiOf rent on account>of diluvion j and this again by clear implica- 
tion estilishes the right of a tenant from year to year to alluvial 
incremeixj, •a point upon which there existed some conflict of opinion 
bitore iLxib legislation. Besides, the whole controversy regarding the 
rate of / ent at which an alluvial increment was liable to assessed, as 
well ai the rate at which ^the deduction was to be allowed from the 
total ij^mt on account of diluvion, *is now set at rest by subsections 3 and 
4'jie same section. \ ^ 

irthermore, it is necessary to point out that the section itself con- 
no saving clause cin favour of contracts between a landlord and a 
tej^t with regard to the increase or reduction of rent in any of the 
*|cumstances mentioned therein. But the absence of«euch a clause from 
section does not necessarily carry the inference that the legislature 
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gnder fte operation of the section tmcon 
of any cSKlt^. On the contrary, we find that section 
introducewnch a qualification, at all events in the o\ 
mokurari^enuie IS created a ^ for it enacts that: 
shall tte deemed to prevent a proprietor or a hol^ 
in a permanently-settled area from granting 
on any terms agreed on between him and 
raiyats, sec1%Dn t78, subsection (3) clause (f ) p: 


iblebythe terms 
<he Act cleai^Jy * 
here a permanent 
othing in this Act 
a permanent tenure 
manent mokurari lease 
But as regards 
Nothing 


of 1 


ides that: 

♦ 

in any contract malde between a landlord and a tenai^' after the passing 
hf this Act shall take away the fight of a raiyat to apply for a reduction 
of rent under section 38 or section 52.” The converse case of a landlord 
agreeing not to take from a raiyat additional rent for land found to be in 
excess of the areafEor which rent has been previously paid by him is not 
expressly provided for in the Act, nor does there appear to be anything 
in the Act itself to show w^at the effect of a contract between a tenurp- 
holder for a term of years and his landlord upon this section would be» 
tt would not perhaps be reasonable to hold that in the latter case the 
operation of contracts should be excluded. 

In those cases where the operation of contracts is left unfettered by 
section 62 of the Bengal Tenancy Act, a covenant in a permanent moku- 
rari lease to the effect that there shall be no increase or jj^d^ction of rent 
of the tenure in case of alluvion or diluvion, may sometimes expose the 
lessor, if he happens to be a proprietor holding directly under Govern- 
ment, to very serious consequences. ■ The covenant absolutjlf debars 
him from ever afterwards assessing additional rent for anyfticrement 
that may be added^ to the tenure by alMvion, and yet hejs bound 
nevertheless under the revenue laws to pay to Government If or such 
increment (which undoubtedly is an addition to his estate), l3ditioi|al 
revenue, which perhaps may go on increasing in amount as tie incre- 
ment enlarg^ in area. This is a result which ought toLinduce 
Courts of Justice to put a strict construction* upon the terms ofVucli a 
covenant, and make them refuse to give effect to it unless the inteAon of 
the parties appear to be so clear and manifest to compel them to^ so. 

VUl. Possession of alluvial increments, islands, or snbmergent 
and the rules of limitation applicable to them^^of of poasess^K of 
land covered with water.— As to the proof of possession of land 
with water, Garth^ C. J., thus observes in Mohiny Mohm Das v. 

Kuhore Dutfi : — 


1 L L. E* 9 Cal 8C«S. 



akolo-hstdiast law. 


“ Primfi, iacfl 
*l(j|iga to the^p^E 
■usque aii coeluru. 


An tlxe case of land covered hj wftter, tiyL 
1^ to whom the land belongs ; cu jus est soltl 
owner of land ia.entitled, primfi, faciei 


thing mtlier over t)M|^nder it;* and^the oiflinary, if not the 
means ot nroviner the olbiership of land covered by water is xd 


jpjus est 

f ;o every- 
ery best, 
ho^ tha^ 
'here are 


means or proving the clj^ership of land covered by water is xomO^ th^ 
rights of fishings have been exercised in and over the water. irThere are 
few other means of prfcing ownership over such land, except perhaps by 
working minerals or ca||^ng on otherwvorks below the surfacdSlf the soil,” 
Period from itrhiqib^.liniitation begins to run In a suit to recover 
possession of an allptial increment. — An alluvial formation, unless 
covered with sand, is js^sceptible of possession in the same way as any 
other land. It is capabjeiof actual enjoyment in one or more of the custo- 
mary modes, such as b;^’Tesidence or tillage, or grazin§f cattle, or cutting 
reed or brushwood, or receipt of a settled rent. It is, in the majority 
of cases, capable of occupation or appropriation for some useful purpose 
soon after its formation. When, ^theref ore, a suit is brought to recover 
possession of an alluvial increment, limitation may be effectually set up, 
unless it is brought within twelve years from the date of the formation 
of the accretion,^ even though it may not be capable of cultivation 
until some time after, A suit for recovery of possession of an island 
separated from ^riparian estate by a fordable channel, falls within the 
purview of the same rule and is equally governed by it. 

Enumeration of the several forms in which a suit to recover posses- 


sion of a Reformation on original site may arise.-- But questions of con- 
siderablepdcety and of no less difficulty too, sometimes arise in applying 
the law limitation to a suit for recovery of possession of land re- 
formed < 1 its original site. Such a suit not unfrequently presents a 
vajying ombination of circumstances, which is again rendered more 
complex i i)y the fact that diluviation and reformation are net sudden, 
bift slow and gradual, events. ^ ^ 

{af The simplest case te, where the owner of an estate continues in 
possew.on of it down to the date of its diluviation, and the land after 
subm/^genoe for any period, *Jioweve^» long, subsequently reforms within 
12 yl irs next before the dato of the suit instituted for the purpose of 
recRlering possession of Such land on the ground of reformation. 

Luchmee Narain Shn v. .Tutadharee Siddar, 7 SUth. W. E. 89^^ on reriew sal), notn. 
Dowimoyee J)asi v. Ltichhea Narain Sha^ 7 Suth. IW- E ; Lnchmp>e> Dehia Choiodhrain v, 
ffj! OaUecUtr of 7 Suth. W. R. i Mahomed Ibrahim v,. Monmny 1. L, JK/ 

/j'ai.se ' * 
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ereni mpBa% 
Ithe land 

irMation be^had, 
e sOit. ' ^ 

Sy where the owner of 
T before its dilutiation, 
d then, when the land 
trespasseix* 
h^re the owner of an 
[ts dil aviation, but as 
time) it is taken pos- 
iofi for a year or so, 
hter for upwards of 11 


p*oase ^ust supposed assumes a somewhai 
' of the estate is unable to prove, either 
jrelve years prior to tl|e^8uit,;,or tliat a] 
i^sion up to a period within 12‘jeatJS 
he third case which may b^oonceivr^ 
an estate if dispossessed by a trespasser, say, a 
which continues to work for more than 11 years; 
reforms, it H^again taken possessioibof by the si 
, A fourth nase similar to the last on 
estate remains in possession down to the date o\ 
soon as it reforms (no matter after what lengtl 
session of by a trespasser, who continues in poi 
when it diluviate? again and remains under 
years. It reforms again, and then it is taken possession of by the same 
trespasser. . - 

(a.) A fifth case arising out of the gradual character of the refor- 
mation may be supposed, where the reformation begins more than 12 
years prior to suit, but is completed within 12 years of the suit. 

Discussion of the law. of limitation with regard to each of them — ^ 
KTow in case (a), the proposition has been established by a series of 
decisions^ that, where the owner of an estate remains inrosseeaion until 
it is washed away by diluvion, his possession is presum^ to continue as 
long as the land continues submerged, however long the period of submer- 
gence may have been. That being so, the adverse pos8essM>n of the 
trespasser, even assuming such possession to have commenced ^ 
the reformation began, is ex byp^thesi for a shorter period thai 
and consequently cannot defeat the title of the original owner. 

The case (6) raises the question as, to the incidence of the 
proof, bamely^ whether on the one hand the real owner is boun 
his possession even alter reformation and down to a period 
years of his suit, or whether there is a presumption of the contI 
of his possession down to such period ; or whether, on the otho: 
the trespasser is bound to sbow iliat he lias ^een in adverse posi 
for more than 12 years. 

I ^okoal ^rieto M&ofhshae t- Dcitvidf 23 SntU. W. E. ; Katlp {ih^rn 
Secretary qf State for India, 1. h. M Cal. 725 Mano Mohun Ghose r. Mathura Mohim ] 


soon as 
2 years. 


Lli. E. * 

E. E, 257. 


5 Mahomed Alt Khan v. KhaJadbdtU Qumy, I- L. E, 9 Oa*. 12 
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Mano Mohaa Q^lu)se Mothura Mohan Roy-^The 

k Mohan Ghose r. Moihwra Moha^ lS>oy} decided by Wilson as 
fifruisbes an answer to the case supposed under {b) . Wilson, J*j| 
the .matter both from the point of view of pijpciple as* well 1 
of authority, and also laid down certain propositions* of l\i| 
to the subject. His Lordship said : — ‘‘ Certain propositions 
the subject are undou)|^d, 

that, as a general rule, where a pl| 
fcs he has been dispossessed, •the burden is upon 
|and dispossession within twelve years — Mahc^ 
Loll Singlu^ 

within twelve years does not necessarily mean 
^ip within that time. The ilature of the proof 
!id on the nature of the case. In the case of a 
house actually occupied, or land under cultivation, yielding^a, rent, proof 
of possession is easy. In many passs, as of lands incapable of cultiva- 
tion, jungle or waste lands, unenclosed plots of various kinds, all the 
proof that can be commonly given is to show possession taken, or acts of 
ownership done, at some time, which possession will, in law, continue 
until the possessor by his conduct shows that he means to relinquish his 
possession, or he is excluded by some one else. These considerations, 
however, affect'^lie mode of proof, not the burden of proof. The general 
rule still is, that the plaintiff must prove that he has been dispossessed 
within twelve years, see Pandurang Oovmd v. Balhriehna Ilari*^^ 

i ; there are many cases in which the party on whom the burden 
n the first instance lies, shifts the burden to the other side by 
tcts giving rise to a presumption in his favour. We have to 
whether the present plaintiffs have succeeded in doing so, and 
irpose it is necessary to examine the decisions as to the btEtden of 
he case of lands gradually diluviated and ^aduafly reformed, 
to such cases, a second proposition is, I think, beyond question, 
i the dilttviation has been more than twelve years before suit, 
int, unless he can sftow posa^ssion since the reformation, must 
at J ast show that he was in possession dowi)| to the date of the diluvia- 
lic^ „ 

A. third proposition is also, I think, beyond dispute, that whm'6 the 


I. U. E. 7 Oal. (225) 2S0; 8 Cal. Ii. K. 126. 
Mdo. lad. App. (199) 220. 


8 6Boml).H.C.125, 
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ght not to presnme 
etber, when they have 
Nation, and have shown 
d under such circum- 


hx possession at the time of dHtiviation^ his possessi^ m ; 
presume^jK continue as long as the land oohtiiiues submerged : pmHh|y ^ 
also ofterjirds until he is dispossessed. 

^ ^ ThM ipoposition, however, would not he sufficient to shift the 

burden of proof * * It would leave it upon the plaintiff, but would enable 
him to prop his case either by showing the dispossession to have been in 
fact withinpwelve years, or that the submergenoepas continued down to 
within twel* years, so that his possession ca^ft haye been interfered 
yith more than twelve years ago. 

But then rises the question, whether we 
something further in favour of the plaintiffs, 
proved their possession down to the period of dii 
the diluviatiou to have occurred at such a date 

stances as in this case, we ought not to presume the submergence and 
witti it the plaintiff’s posse'ssion to have continued until the contrary is 
sbown. If this presumption can properly be made, then the burden is 
shifted to the defendants of showing adverse possession for twelve years# 
Upon principle, I think, such a presumption may properly be made. 
The well-known presumption in favour of the continuance of a physical 
condition, in the ordinary course of things likely to continue, until the 
contrary is shown, is embodied in section 114 of th9 Evidence Act, which 
section is followed by illustrations and explanations/^ 

His Lordship then, in order to fortify the conclusion which he hOd 
so deduced from principle, referred to the case of Mokunt ChjMoorhhmj 
Bha/rii v. The Government of Indi<jk} decided by Garth, 0. J., a/J Totten^ 
ham, J., another casa (Keg. App^ 280 of 1877) decided by PoiXifex and 
Macdonell, JJ., the Privy Council case of Badha Gohind Boy^ « Inglu\ 
and the case of Rally Bhurn Sahoo v. The Secretary of State,^ d^ided by 
Garth, C. J*., a^d White and Maclean, J.J. 

Mahomed Ali Khan v. Khajah Abdul Gunny.— The basis ^ this 
plresumption as to tiie continuance of ^possession was discassed!fagaia 
in the Full Bench case of Mahomed Mi Khan v. Khaja Abdul 
where the suit was to recover possession •of land which had prevl 

t 

* Il©g App. Ko. 185 of 1877, uiireported. 

« 7 E. 86A 

6 1. 1,, E. 6 Cal. 726. , 

- * h h. B. 9 Ca4. 744/ Of. The Secretary of State for India v, Vira Bayan^ 
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been jungle*. The majority of the learned Judges re-SMB.rmadl 
^rule that thd plaintiff ciirmot, merely proving possessid 
period prior to twelve years before suit, shift the onus 
dant, «;But they said that possession is not* necessarily tl|B 
as actual user; that the nature of the possession fo be 
and the evidence of its continuance, must depend upon ihl 
and the condition of tfi land in dispute ; that where tlie la 
^jrily incapable of actual enjoymenti 

can be required is that, *the plaintiff should 
rship as are natural binder the existing condition 
Huch cases, when he had done this, bis possession 
is long as the state of the land remained uii- 
^lown to have been dispossessed, Wilson, J., in 
I the majority of the Court, observes : — When 
lands, which have been in such a condition as to be incapable of enjoy- 
ment in the ordinary modes, are reclaimed and brought under cultivation^ 
the change is in many instances gradual and difficult of observation while 
in progress. Diluviated land may take years to reform. Jungle land is 
often brought under cultivation furtively by squatters clearing a patch 
here and a pa,tch there at irregular intervals of time. So that it may 
be a matter of eyireme difficulty to pi’ove as to any piece of land, the • 
exact date at which its condition became altered. And as the phiintiff,\- 
who has complied with the conditions we had indicated, is in the absence V 
of dispo|j^ession presumed to continue in possession as long as the state 
of the la J remains unchanged, it is essential to enquire on whom the 
burden o ^ proof of the date of the change lies. ^ 

Th } i^rue rule appears to us to be this : That where land has been 
sh^own if have been in a condition unfitting it for actual <mjoyment in 
the usuy modes at such a time, and under such circumstaj^ces* that that 
state nsjj^unilly would, and probably did, continue till within twelve y^ara 
beforemit, it may properly fee presumed that it did so continue, and that 
the plaintiff’s possession continued also, until the contrary is shown. This 
pres^l^ption seems to as to be''reason^le in itself, and in accordance with 
tliefcgal principles now embodied in section 1§4 of the Evidence Act/* 

And further dqwn his Lordship said : — The presumption Qf which 
w^iiave spoken is in no sense a conclusive one. Its bearing upon each 
pieular ease must depend upon the circumstances of the case j , and it 
>if^l>vay$ liable to be rebutted by evidence,** 



OHtTRK SAHOO Vs RTATIB mU IJTDU, 2S8 

J., TWiile agreeing with thef majority of hi« colleagties, as to 
the reswBof the particular caee before them, difEered froca their 
the law, Riding that if the plaintiff proves possession at any period primr 
^ tweiv^ears before saitt such poesessxou is presumed to continue until 
*^be coixtwj is shown ; and that consequently the onus is shifted to the 
defen danfco prove that he has been in adverse possession for twelve 
years ; aiBL that there can be no variation in tlw application of this pre- 
sumption Sbording to the particular kind or ch«cte{ of the*lattd, eu y*, 
cultivable land, jungle land or land covered by^Bter-i • 

^ It may be observed by the way that thougoRhe rules laid down in 
the above judgment indicate that the same pr«mption in favour of the 
continuance of possession is to be applied in tbjKase of jungle land as in 
the case of submerged land, there is, howev« one material distinction 
between the two cases, namely, that in tyRatter, the presumption is 
based on prior actual possession, unless the land before submergence 
^also jungle ; whereas in the former, there can be no prior actual possession 
at all, but only constructive possession by going upon the land> laying 
down boundary-marks or the like, 

Wliere after reformation the land remains covered with sand or 
otherwise continues unfit for cultYva.tion for some time, it has been held 
that the possession of the real owner proved to exist %>wn to diluvion, is 
^ presumed to continue until dispossession takes place by the exercise of 
some positive acts of ownership.® 


Kally Churn Sahoo v. The Secretary of State for Indi^rpCaees {e) 
and icZ) may be solved by the application of the same princi.J|e as that 
which has funiishet^an answer to case (6;. But (d) is directlypllustratad 


by the case of Kalhy Churn Sahoo v. The Secretary of State for 
certain lands alleged by the plaintiff to have originally be 
of his est&te, Reformed after submersion for some years. It 
taken possesion of, by Government as a reformation on the 
site of one of their island estates, ancT ooatinued in thei: 


There 
a parcel 
iras then 
lluviated 
)S 06 S«* 


* Cf. ^c. Agency Oo., v. Bhorf^ 13 AppT Oas.« 793 (on appeal from 

Wales) ; Clarke r. JSipkmatonej 64^pp. Oaa. 104 (on appeal from Ceylon). 

2 Mohiny Mchtin Das v. Krishna Kishore Vutt, I. L K.. 9 ftal. 802 ; 12 Cal. L. K. 

® I, li. R. 6 Cal. 725. If ownersliip is claimed over a large trSet of waste land 
defined boTnidar^, acts of ownership* oxercisod over portions of it constitute C 
pPSsession' of the wh(Se. Clarke v. KlphinstonSf 6 App. Ca«. 164 (on appeal fi^tn 
Bivambramanya v. Secretary of State, 1. L. R. 9 Mad. (386) 8f)6. 





of computing the period of limitation, and tliis, irrespective of whether 
the land was or was not capable of occupation by reason of its submer- 
Bion.” 

Anticipating the consequences of such a ruling, his Lordship pro- 
ceeded to observer?' — The result of our decision will be that in siiuifSji^v 
cases to the present, owners of land, which have suffered from the J 
sixccessive diluviations and reformations, must, if they wish to preserve | 
their righit, bring their suit within twelve years of the time when 
adverse pa'^ession is first taken of land reforming on the original 
site, whetllir at the time of suit the land is capable of occupation in 
consequenJj €»f a second diluviation. I have not in my experience known 
of & suitfjf this character being brought where •the land in dispute 
at the aJe of suit had disappeared and formed part of^he'bel of a 
river ; ai^ I can foresee many difficulties in the w^y of such a suit, 
chiefly Rising from the difficulty^ of identifying lands which are at the 
bottom/if a river. But there^ is no doubt that such a suit would lie, 
and sejfeng as land which is exposed to^uccessive diluviations and refor- 
m^tiw| is subject to the ordinary law of limitation, it will be a matter 
of prfidence to bring such a suit.*^ It may be remarked that this decision ^ 
carr^ the doctrine of adverse possession to Jhe very verge of law. 

regards (e), there can be no doubt that so mueh^land as reforms 
wimn twelve years of the suit that may be brought by the owner of the 
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^ See oSH|ta|^oiis of Oarth, 0. J., in Kally Churn 8ah 
Xndiaj 1. -725. In Eoomar 19unjit 8vngh 

the owner of tB original %ite lost his claim to recover posses! 
Jiad reformed within twelve years of his suit, because in thi 
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TJie Secretary of State for 
tae, J^Uhurny 4 (3al. L, R. aeo, 
,of a portion of the land which 
le it was not shown what 


portion of the land had reformed within twelve years, and wi portion, beyond that period. 
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Deffitiitions of torrafl- 
‘ rights— Effect of Jbhf divi^ 

rights— Bmameration of tlj 
of fishery and fqrry froti 
of ii.ooesB to the rivoir — N| 


Discussion of Authorities 
Eight of landiug and crosi 
to land— Obstruction to tl 
III. Eighi^ to erect wh 
not a riparian tight — N j 
determining the legality 
landing-places — Eemedies 
Extent of the right to bui^' 
law— Eight of a riparian pro] 
parity ancl flow of water — Vinniu^Jti 
Chancellor Kent— By Leaoh, V. C., in 


PARIAN RIGHTS. 

[hts, whore generally exercised— Foi 
of riparian land on riparian rights- 
'din.6^ kinds of riparian rights — Kes 
enumeration — 1. Right to aocr^ti 
d of the right — Reasons for th‘( 
yon T. Fishmongers* Co. — North Q^re 



of riparian 
of ripariaii 
indingrigh1«|> 
11. Eight 
the 

Co. V. Fion-^ 

the foreshore at low-water for the purpose of having aooosa 
teght of access, when actionable — Discussion of authorities— 
j piers and landing-phu3cs — Eight to dtect public wharves 
of private wharves &c. — Questions to be considered in 
iso of sooh structures, as private wharves, pibrp or 
structure is a pnrjjresture or a nuisance or both — 
wif^ves &c. nnder American law — Under Anglo-Indian 
vessels to his wharf — IV Eight to the use, 
position of the nature of the right by 
1 ^/. — Modes of disturbance of the 


right — True measure of the right — Reasc^blirv^|f^®^^pw^ to the 

use of ^ater-*-Distinotion between ‘ordinary' and 
T. Qilmour — ‘ Ort^ary uses/ — * Extraordinary uses ’ 

Wiits and Series Canal Navigation Co, — Limits of ‘ extra ordinary uses ’ — Diversion^ 
water for irrigation — Ei^am v. Memweather — Divorsieii of water for irrigation uud'eir 
Anglo-Indian law — Extent of the right — {^) Eight to the puritj of water — What kinds 
pollutioD^otionahle — When pollution by discharge of sewage &c. Iwoomea actionable — 
Indian^ ements Act, s. 7— Whether previous^ pollution any justification — (c) Eight to-^^ 
the floT?\ 


1 


water— Eebwson v. Lord Byron — Bickett v. Morris — Kali Kissen Tagore v, Jodoo* 
Ltd< Af-aiftcfc— Overflowing land above or below. ^ 

, Tbe J iw of alluvion, in the branch of it, which, relates to the acqui- 
sition of /land by right of accession, dealt with at leng^jn sOme of the 
previous/ lectures," forms a special subdivision of the <raer and more 
comprehensive department oFlaw, which is conversant with the ascertain- 
ment, / .efinition * and adjustment of Riparian Eights in general. To an 
exam/>tion of the found&^tiors of these rights, and an exposition of some 
of tl^ffuudamental principles which underlie and govern the remaiuin 
*^of them, I shall no^ invite your attention. 

itions of terns.— The term ‘riparian' is derived from the I/atin^ 
jj ^ ripa % which signifies a bank of a river or stream in general, amv 
iiri^udes the bank of an ailiificial stream. Hence the expression ‘ ripariaafll 




ietoar*^ is the pro|i?!ik!j<w 
l^^te'*^le»'<rtes,^ola«yelpr tli: 
"s^lkxpaMm proprietor, or are ii 
Ip of Hparian land, abutting 
.&om easements of acsquired 
ion or statute) wjjicb a rip, 
itb^Ii^taral or artifioiab^ 

e are rights (natural or ai 
d adjoining the foreshore o1 
navigable, river. . There appears to be no con 
ing exclusively to such natural rights as atta( 
tidal river or stream 5 the expression ‘ ripari^ff' 
to embrace all natural rights annexed t ^ Jhitdi 
•^hfoagh the whplfe iengtU of its cour j|j^Qt 

ejWiU/i^ 
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tm p^luipK A 
l.'^tur^l cw artifiielah J k 
^lafld; bntthe,phWW^ 
fhmd n^Mp nrlilc^ 
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its -(derived by grant) 

I proprietor > may have 


Wi»i^ r|p«t^ rights are gene!i%l^» 
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■aired) belonging; to tlae 
he sea> or *of a tidal 
on(iing expression apply- 
to land adjoining a non- 
'lits ^ being large epough 
hich border on f river 
:av| and above the tide. * 
^rcis^d —The ordinary forms 


$1011 or abstraction of water from a 


manufacture, or the propulsion 
on acc<j^ut of the unsuitability of 
poses, exercised generally in tjj^ose parts of riverif 
Ibove th^’ tide ; and even in those cases where water^is/is^ 
kfo'/ such purposes in the tidal or navigable parts of a river, the supply 
■bf, it IS practically so unlimiteJ, th%t no diminution of the volume of 
B||raterj Or the alteratioi;|t of the flow of the stream, results from tlie 
Hfediuftty modes of user, such a® would create ^ny occasion for litiga* 
tion among the neighbouring or’ opposite ripaiian proprietolrs, " ]|^enca 
oontrovarsies relating to npaiian rights are usually confine(>to the non- 
tidal^or non-navigable parts of rivers or streams ; in ei^er of which oases, 
m X hav'e pbiiJJI^ out before,® the ownership of the soil of stream 
generally accompanies the ownersliip of the adjaoeitt bank, \ 

Foundiirtion of riparian rights* — ^Whipther this concomitance is mereljr 
Uecid^ntal or whether the ownership of thp bank constitutes an 
and exdusivd basis for the existence*of sucli riparian rights, fumJ^ 
Uauh|act of very learned and elaborate arguments before the Jt 
hpommittee of the Privy Council in the case-^of lierd The O0 


£ 


Go«}dard m ( 3 rd edj»), 71-73 j Metiiod of ^ 




a 3 *S 3 (ana^idul), 113 - 1 1 $ (uou-navigaWe). 





* ^ ^ t , ^ , 

fm^ diy of on N^rw Brnth t 

5^®otitt iSbiony hIVing laeld i^at such.righta oonM.nOt axiat 

i^e own^liip of the soil under the vwter* But the Privjr Ootmci} ^ 

©ome tcjjbhe conclusion, upon a construction the 0 »%wn gmx% 
which the riparian proprietor in that case had obtained hit IJand# it 
""also passed the ownership of the adjoining creek (a non-navigahle treih*^ ' 
water stream in that c^se) ad medium Blum aquae, considered ittiB^ < 
necessary te express any definite opinipu on that question. They said 
Their Lordships *do not think it necessary to express any optuioi!i 
on the first step in this argument. They desire only that it may not be w 
taken for granted that they accede to it. It is a question of some nicetj^ 
and it so constantly happens that the owner of the bank is also the owner 
of the land ad medium fllum, that it is dangerous to attribute too much 
importance to the langifage either of judicial decisions or text boots, 
which to define the right, where the foundation of it has not come 
specifically in question.^’* . * 

The question, however, was directly raised in Injon v. Fiihmong^r^ 
{/OTfipany,^ before the House of Lords, where LordSelborne thus expounded 
the nature of the foundation of these rights : — * ' 

With respect to the ownership of the bed of the river, this cannot 
be the natural fouj^ation of riparian rights properly so called, because 
the word ^ riparian ’ is relative to the bank, and not the bed, of the 
stream ; and the connection, when it exists, of property omthe bank with 
property in the bed of the stream depends, not upon natixre, but on grant 
or presumption of law. In some tidal navigable rivers (as the Severn)^ 
parts of the bed of the tidal stream betong to riparian owners ; and it 
appei^s from Mr. AngelPs book (often quoted ijf our Courts) that in 
Pennsylvania and -^abama, states whose jurisprudence is founded generally 
onlfingUsh law, the whole property iu the beds of 'large jioti*ridjJ|]l 


" » n Moo. p. 0. c. m, 

^ Utoji story, J., in jud^ent^ TyUr r, Witkmsony (4 Madon, TJ. S. B*, 

set) ttaed eicpressions which clcnriy go to show that, in his opinion, the ownership of the stib- 
jaoent Soli formed an essential condition for the esdatence of riparian rights ; for he said ; 

FnCia facie, every prSprietor np^n ©adh bank river is ontitled to the larld covered with 
water front of his bank, to the middle thread of the stream ; or, ns it is commonly oxpressod, 
a^Pmedinm filnm aqnae. Invktm of iM$ he has a right to the use of the water 
aowinggpver it in its natural enrrent, without diminution or obstruction.” The italiea do not 
occur iu the judgment. ^ 

^ 1 Xpp. Oas., ©02. Of. ^orih 8%ot0 JMmty Co. v. £ion^ 14 61? j - 

of ths B^aiU SoUlemmi V. App» Caa,, 1?2. ^ ^ ^ 








1 m»4 e^t 0 ^th it any ateltii^figh* of profortyin ih^ ^U rtiagl 
*»t«r of tho Btaeaaa, vrhioh can only be appro|«iat«d bj 96««rari<«!, 
wbicb c^ be Wftt% so Appropriately byeveryonebamg'arig'btof’ 
1|o<ee»9% to ^ It is, of ootarse^ oecetsary for tbe existence of a'lipanaa 
idgbt that tbe land should be in contact with the flow of tbe sbrefuo i bnt 
lateral contact is as good, iure naturae, as vaetical ; and not only the woni 
‘riparian’ but the best autUorities, such as Miner v, Oilmour^ and the 
passage which one <jf your Lordships has read from Isord Wensleydale’s 
judgment in Chnsemore v. Richards,^ state the doctrine in terms which 
poin^ to lateral contact rather than vertical. It is true that .the bank of . 
a tiflul river, of which the foreshore is left bare at low-water, is not always 
in contact, with the flow of the stream, but it is in such contact for a 
great part of every day in the ordinary and •regular course of nature, 
which is an amply BuflB.eient foundation for a natural riparian right.” 

• Lord Cairns, L 0., observed in the same case ; — " I cannot admit 
that the right of a riparian owner to the use of the stream depends on 
the ownership of the soil of the stream.” 

If then the lateral contact of land with the flow of the stream (whe- 
ther such poutact be constant or intermittent — constant in the case of 
non-tidal rivers and streams, and intermittent in tbe case of tidal rivers) 
is the true foundation of the natural riparian rights, follows as a necesK 
sary consequence that the rights of a riparian proprietor in a tidal nariU 
gable river must be precisely the same as those of a riparian proprietor 
in a nou-ttdal stream, though of course in the former case such rights are 
euhordinate to, and are controlled by, the public right of navigation. 
In the same case Lojd SelborMe,-a5)er citing some authorities, said ; — 

“ Upon principle, as well as upon those authorities, I ^ of opinion 
that private riparian rights may, and do, exist in a tidal navigable rirer.” 
“ Xhe TighiBMM’ripn'rian proprietor, so far as they relate to any natural 
etream, exisMOTe nn,tnrae, because his land has, by nature the adv^tage 
0f being washed by the stream; and if the facts of nature conetitntn 
the ioundation of the right, I am unable to see why the law should not 
xeoogniee ajltd follow the course, of nathre jn every part of the /ame 
gtomm. Water which is more or less salt by reason of the flow qi 
tides may still be useful for many donftsric and oidMir 

» If »• 



* The reftioaing anderlying these observations, tbongb they 
relate directly to the case of non-tid^ rivers, equally snp^orte.lle^polSttlida 
that the riparian rights must be exactly the same, whether the^and borde|Hr 
on a ilavigabie river or on a non-uavigable stream, subject of course in the 
farmer case to the quaJificttion already stated, namely, that the public 
icight of navigation must not be obstructed or interfered with* 

Effect of thp division of riparian land on ripazjan ligh&t*— A 
ther corollary deducible from such a basis of riparian rights is that/ 
if a riparian proprietor carves distinct parcels out of his riparian 
estate, however numerous such parcels may be, yet so that each 
one of them abuts on the stream, and grants them to different’ individuals, 
the grantee of each one of those parcels will become a riparian proprietor 
and be clothed, eo instanter, with all the natural riparian rights.^ “ If 
says Shaw, C, J., the owner of a large tract, through which a water- 
course passes, should sell parcels above and below his own land retained^ 
each grantee would tahehis parcel with a full right, without special words, 
to the use of the water flowing on his own land, as parcel, and subject tO 
the right of all other riparian proprietors to have the water,flow to and 
from such parcel. There is no occasion, therefore, for the grantbr, in 
such case to convey the right of water to the grantee, or reserve the right 
of water to himself, in express words, because, being inseparable from the 
land, and parcel of the estate, such right passes with that which is con- 
veyed and remains with that which is retained/^* 

But, if on the other hand, he grants his riparian estate to another, 
reserving to himself a belt or strip^f-* land stretching along the whole 
length of the river frontage, the grantee does not become entitled to any 
of ^he riparian rights, but the grantor still continues to have all suph 
rights in himself 

CHiaaracteristics of riporrian rights— These rights are natural rights 
inherent in the riparian soil, whether the owner of such soil exercises them 
or net, and he may begin to ©xeroise them whenever he wUh^ TTs© does 

e * 

* Ooddard on Ea»&nient« (Srd ed.), S6S. 

< S Oar-ff r. DawsU, S Met , (^166) 480, eited in Angell on Wateroonreeft (7th ed.) $ 02, ©ad 
Oonld Waters, § 204. ^ 

^ Ooddard qn Masementt^ (Brd ed.), 7$ t ToHer, © ®t. 4;! 0- $00^ 

4. w ^ Bam^on v. Medd^ctt, I 0. B. (H. 0.) ^90. ® 



^ ihem »<» does d«na» iMte^^f.aasjp^a ttiem. Ceaty 'Mf j 

3po^essi0i3L or otmersliip of tho iSnis abo#%^or below* oa 
atteam does not extinguisb or destroy tbetn*^ " 

EilomeraldoSi of liik^ijpan rig5itS*-^The ordinary species of tifmiim ; 
aigbts are t^ie following : — 5^' 

I* Eight to accretions by allttrion. 

2« Bight of access to the river. • ^ 

8, Eight to erect wharves,^ piers, landing or bathing-places, 
other similar strucipres. • , 

• 4. Eight to the use, purity and flow of waten 

5. Eight to erect defences against the encroachments or the flood 
of the river. 

Keasons for excluding rights of fishery and ferry from this mu* 
meration.— It is needless to point out that neither the right of fishery 
nor that of ferry conies under ,the denomination of riparian rights* 
fbr, in those rivers, where the ownership of the bed is vested in tlfe 
dBovereagn, the right of fishery belongs to every member of the public, 
whether he be a riparian proprietor or not ; and in those rivers where 
the ownership of the bed resides in the riparian proprietors, the right 
arises, as I shall explain hereafter,^ by virtue of the ownership the 
sul^aoent soil, and not of the adjacent bank. 

The right of ferry also, is not a riparian ri^t, because although 
every riparian owner may ply a ferry for the use of himself, his family 
and hie servants, he cannot set up one for the use of the public, and levy 
tolls from them (which, in truth, is the essence of the right) without pre- 
scription, charter or grant from the sovereign.^ 

I. Bight to accretions by alluvion 

This right arises ex inre naturae, wherever land abuts on a river, 
whether the bed of the river be the property of the riparian owners $6^ in 
the caSe rivers, or4he property of the Crown as in the ease of 

public riversT It is, clear, therefore, that this right^^is^ incident to the 
ownarship^of land on the bank, an^ does not depend for its acoraal^,. 


^ V. T'igotf Popliam^s U 166 j Woo^ ▼. ?r«u(2» Ex 74S; 18 h J. Ex SOJ^y 
V. } ifcttd tbo cases oite^fta note 4 to § 02 of Angell on WnteroomSS, . 

* U0t. Xm, infra, * ^ 

® Bal0 Haris, p. 1. o. 2; Hargrare’s haw ITraciM^ % 7 $ Horrid HM. ef ’ 

872 i a Bbwb.Comm. 37 Inst. 220 j Trottw v. 2 Y. A h, ^ % 




on ^ of tho adjoiumg under the Wl 

Aero mighjb peesibly be ^ for any diWgeiwse of as 

' n^rluia rijg'bt to the flow of water in a natural stream, ns to whicli« | 
arer, I idkaH have occasion to say idNie next loeture, th«S^ &nk he 
i wh&tefe/ as regards this right, that it cannot be so disanne|:ed £|pin 
lund as to prevent its passing with such land in favour of ^ purchMi^l 
although, no doubt, in the case of leases and mortgages, which are #ofc 
^solute tr^^nsfers of the proprietary interest^ such right may be reserved 
in the lessor or mortgagor by express contract betweey the parties* 

Il< Right of access to the river.— Nature of the right. « 

Every «iipaiian proprietor has a right of access to the river from bis 
land, for every kind of use of which it may be susceptible, just as every 
owner of land abutting on a public highway has a right abcess from bis 
Itod to the liighway. Whether this right of access is a private right, 
belonging to the owner of riparian land or merely a part of the right of 
navigation which he enjoys in common with the rest of the members 6t 
the public, has been the subject of much debate and diversity of opinion^ 
But it may now be taken as fully established that it is a private right, 
for the infringement whereof an action will lie; and this not, because 
the r^arian owner has been injured as to the public right and has 
sustained particular damage, but because his private right has been iizlsr^ 
fered with. 

Beasons for the existence of the right.— Deprimiion of the frontage 
of roadside or riparian properties by the placing of obstructions between 
the highway (over land or water) and such properties amount to the inflio 
tion of a serious loss on the owner, not merely because he is thereby 
incommoded, but also because such obstructions ba^ve the undoubted 
effect of peismaneutly deteriorating the value of his property, in the 
majority of instances, to a very considerable degree.* This consideration 
alone, it is conceived, is amply sufficient to demonstrate;^ *0xisteu<5O 
of *a private right of access in the riparian owner, distinct and separate 
from his right to use the highway as one of the members of the public > 

XKacussion of authorities*— The question arose in Bo^e v. ^raves^^ wh^e 
a rij^rian owner having a pulblic h<^use on the Thames tjiiht 

his access to the river and the access of his customers to his house was 
obWucted by timberii an*d spars placed in the river by the defendaute, , 
which^rifted at high-water up to and alougf his land j and it wsa tlam^ 

* » Man. A Qx, 09- 



tjh^im(it^ WM ikr ^ ^ |)irk<tt@ *i|f)hfe ' 

fj^iHfc mme agifei^ in Mtnm^-Gkmt^ IH fimmrv^tor ^ ik0 ; 

wk^e Irford Hatberley (&en Vi^jo^bari^ellor) distincilj 
^%ht of weesa^M a rights iitbougli the action waa^^bmiasMid % / 

kim <m tho|frotn3id tkat t?Jte obstruction compiained of by tbe 
was not a direct mterference with the access to his .wharf; bat waB; if 
any obstruction at all, an obstruction to the general navigation of tll0 
riven Independently of the authorities/’ said his Lordship, it appear^ 
to me quite clear, ^ that the right of a man to step fftom his own }aD4 on 
450 a highway is something quite different from the public right of uaing 
the highway. The public have no right to step on to the land of a 
vate-proprietor adjoining the road. And though 4t is easy to sugge^ 
metaphysical difficulties when an attempt is made to define the prii^te, 
as-distinguiahed from the public right, or to explain how the one Coni4 
be infringed without at* the same time interfering with the other, this ' 
dies not alter the character of the right.^* ♦ 

• Lyon V. Fishmongers’ Oo— But the leading case upon this point 
is Lyon v. Fishmongers^ Co.* The plaintiff in that case had a wharf 
on the river Thames, the south side abutting on the main channel of the 
river, and the west side on a tidal creek. The plaintiff had accese 
to the water for the purpose of loading and unloading goods on both the 
south and the west, and was accustomed to use both* In 1857 the 
Thames Conservancy Act enabled the Conservators of the Thames, to 
grant to owners and occupiers of land fronting the Thames, a* right to 
make quays/ embankments, &c., in front of their land on payment of 
a fair consideration. ‘The defendants who owned a wharf at the end 
of this creek, obti^ned in 1872 the sanction of the Conservators, to 
make an embankment in front of their wharf for the purpose of bring- ^ 
ing their wharf up to the main channel of the river, which would have 
the effeol <?^«[!^olly displacing the water from the creek and of de^ 
priving the piaiatiffie altogether of their access to the river from tbo 
witeit lide of their wharf. The Act ^contained a saving of the r%h%^ 


« 1 E. A M. 1. ^ / 

» I Ajap, 6m.t 61K2; North Shore Railway Oo. v P?o», 14f App, Oast, SlB; AUor^^-^ChtieriiS^ 
SpruyU SetilermtiU v. Wemyss^ 15 App Oaa , 1*52. Of Boi^hefi v. Midlmid Hmlwaiy 0o.^ Il»* 
B* a 0. F. Metr(epohtan*Board of Works v. M'Darthy^ L ll. 7 E h. 243 j Bell r» 

6 A|?p. Cbm , 84 ^ Brown y QiAgy, 2 Moo.P. 0. 0 (E, E See 

1,4 Oh* B. 543^ BaoPway^ Oo. y. Wallm^s 7 App. 

nt to and h?om a over land). ^ ^ 
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of ownOTS of lands on th# banks of tlte rivOB, THa 
1^11 to Teukrmti the defendant^., from proc^-i^ding 

worto and thereby ob&truclitfg bis right of acoei^s, 'fhej 
oh behalf of the defendants was two-fold : firgt: — ^That a 
prietor oh the bank of a tidal navigable river has no /»agh:^ 
those which belong to a riparian proprietor on the bank of .a natwaj^fts^eai^ 
above the flow of the tide ; secondly: That a riparian proprietor; whose, 
feontage and means of access to such a tidal riy.er is cat off by an encroach-^ 
ment .froin the adjoining land on the stream,, suffers no loss othbridgmei^ 
of any private right ^belonging to him as such riparian proprietor, }^< 
is only damnified in common with the rest of the public. Malins, Vl 
.granted the injunction prayed for, holding that the plaintiff had a ptf 
vate right of access which would be . interfered withe by the propose| 
works. The Lord Justices, however, overruled his decision, but oh apj 
by the plaintiff to the House of Lords, it reversed the decision of tho 
Lords Justices and upheld that of the Vice-CliaCncellor. ^ , 

I have already read to you the observations of Lord Selborne wifeh« 
regard to the first contention, in which his Lordship sHbws v6ry clearly that 
there can be no reasonable ground for the distinction which was sought 
to be drawn between tidal and nbn-tidal rivers as regards the nature of 
riparian rights. As regards the second contention, Lord Oairiis, L.C., 
said : — The Lords t/ustices held that it must be taken to be established, 
and it was not disputed at your Lordships’ bar, that the appellant had 
in respect of the west side of Lyon’s wharf, at the time when the Con- 
servancy Act passed, the ordinary rights of the owner of a jribarf ou the 
banks of a navigable river. The questiot^is, what are those riglit$, and 
are they preserved intact by the 179th section?” ^ . 

Unquestionably the owner of a wharf on the river bank has, like 
every other subject of the realm, the right of navigating the river one 
of the public. This, however, is not a right coming to ll|ki|||p^b or 
occupier of any lands on the bank, nor is it a rigjit which, per se, he 
enjoys in a manner diffei^nt from any other member of the public; But 
when this right of navigation is connected with an exclusive access to 
and from a particular wharf, it*assum€« a very different ohdkacter. It 
ceases to be a right held in common with the rest of the public,, for other 
members of the public havS no access to or from the river at the particu- 
lar pl^e ; and it becomes a form of enjoyment of the land, and of the 
ri\e 2 T in connection with the land, the disturbance of which may be Vindi- 
cated in damages by an action, or restrained by an injunction/^ 




BbUwi^jr "tf> Pioa.-^he Idw ^elared in the fenreg^in® 
i^^to^res^y. fbllowed Ify ihe iSiry Coancil in North> Shore Jfotjftggy. 
““ a«!J other t,^ on appeal from the Supreme Court' of Lower, 
Ctfnrta^jf The jAaiotiffs,^ respondents, were owners of land abutting oh ; 
* tidal nftvipib1e.river. Upon that laud stood a manufaclorj for leather 
dressing and dyeing, and, on the river frontage of it a quay, used 
by them for the landing of wood and coal, and for -washing of hides. 
S“ appdlants con&irucled'^ railway upon the foreshore of the river, 
means of: an e^ibankinent extending along the fentjre length of the ' 
rontage of the respondents' land, thereby cutting off all access to the 
E^ter from such land, except at two openings (one left in the embank- 
ment opposite that land, and the other just oCtside its boundary)^ 
"through which tli# rim* was accessible at certain high tides. It was 
cotttonded on bebalf of the appellants that, whatever the law might be in 
England with regard to the right of a riparian proprietor on the banks - 
of a tidal navigable river to have access to the water from his laftd, 
no such rigjit existed under the old Pi'ench law, which prevailed in 
Lower Canada, But\he Privy Council held that the law expressed in 
Lyon V. FUJimongere^ Co^ was not based upon English authorities alone, 
but on grounds of reason and principle, and was therefore applicable to 
every country in which the same general law of ripn^ian rights prevailed, 
unless excluded by some positive rule or binding authority of the lex loci. 

Right of landing and crossing the foreshore at low water for having 
access to land. — As an incident necessarily involved in this right of 
access to and from water, is the right which every riparian proprietor 
has of landing and crossing «ithe foreshore at low-water for that 
purpose, even when .such foreshore is private property. It has been 
argued that if navigation be, as it really is, the principal purpose 
for which this right of access is accorded to a riparian proprietor* by 
law, then ^'She public right of navigation exists at all times and 
states of the tide,^ and is paramount to all private rights of property 
in the bed of the river or in the foreshege, which too is a part of the bed/ 
it follows that the right of the Crown, or of its grantee, to the fore- 
shore mnst* b0 subservient to tlils righl; of*access. But it isT^appre- 
hepded that it is unnecessary to have recourse to this reasoning as i 

App Om. 012. ^ 1 App- * • 

&f Ci^hhea^ r, Brooik^, 7^. B. 8JJ9 ; 15 L. J. Q. 

* Pf, V. of WhiUtahUt 11 H. 0‘ 19^* 
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coiiclufeiou wliicli tLese premi«os legitimately warrant T;onld restrict this 
^jg: fat of crossing the foreshore at ebb tide lo tlioso cases alone wliere the 
exercise of it is necessary for navigation only and not for other pirr- 
poses. Be this, Lo^TO^ol^ as it may, this rightd^c]^ land anti cross tlie fore- 
sliore at low-water even when it is private pn^perty, may n«>w btOrested u^oif 
the decision of ihe IVivy Cuiineil in AUorurt^Geucrai of the SiraiU Settle- 
ment y, W cm -where • eniiipeiisathui was awarded to a riparian (or 

rather litloraw proprietor for the obsli^uetioif of lus right of aceeKSS to the 
sea caused by a grantee of the foreshore from the Crown, in the execu- 
tion ot* certain reclauiaiion and other vrorks thereupon. There is iKf 
distinclioii ki law betwoen the foreshore of the and the foreshore 
of a tidal navigable river, and privat<j propri<dar} right therein is just as 
much subject to the right of the adjoining littoral owiftn* in tlie one case 
as it is in the other. • 

Obstniction to the right of access, when actionable.- IJaving thuvs 
eslablislu‘d the position tliat ('very ri[>aria2i vr liltcead [>n;priotor (whe- 
ther U]>on tidal or navigable or uj)on a non-navigable river) pos-"' 
sesses a. rigljt of access to and from the river, ns at; ijoddojil inseparably 
annexed to his tiu* next thini; we h\{.\o to (‘nfiuiiv is, wluat obstruc- 

tion will amount to an Lni.erfei’'*nee with iliis right, so as to become 
aetioiiabJn, or to be a.p7'oprr g;ronn'i IVn’ an in jiundioJi. T!»is indeed is so 
emii'eiiiiy a questiou of faet. and (he ^ 'wices of ('.ich ease may be 

so diverge, that it in rdmo'^l im ])Oh.r^i Me t«> hr\ <io\Mi eom]>u'])‘*ji.^iv(^ 7'nh^s on 
the subject; iior are tlu' auilioiaties re]t« ring to tins matter S(> clear and 
consistent as to ena])le us to dedm e geneiai priucjplevS from them. One 
proposition, however, is (jiiite eh'ar tmit if the direet and immediate 
access of the rjj^arian ((;r littora]) proprietor to arid* froin tJio waterway 
is iniericrca with, (as ili X//e/? ». Ftsh'tiunujp.n;^ 6Vn,“ AUorney-froncml 
of the Sh‘ffU>y v. iVt and Norfh IShorc Raiiimin Co, v. 

by the erection of an obstruction directly between t/*e waterway 
and the riparian frontage, suyh obstruction will give*!! riglit of action. 

Discussion of authorities —Tilths propoyition, lK>wev< j-„ lias rei^oived 
some extension, and there are (aises (Jliough they do not all hear upon 
the tiueWion of unauthorized interference with tin' ripa,riuu right of 

f 

* 13 App. Ciifi., J92. CJ*. Nint). bhorc lladictiy Co. v. Tam, ] J App, Cas. fJ12; Marnh^iilr, 
OlUt^n ofrr Cn . L. li. 7 li. ItiG. This rigliL luiH hetn; ri‘c<>vjuizM(i in America by a great 
iiunibcr of car-t's, liiey are uoli^cted in tioio 1 oh p. 732 of Aiigcll ou W^derooiirseb (7tii ed.) 

^ i Apj., C'as. UG2. • 13 App. Cum, l92. *» \ i App. Ca«. Gl2. 
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iac'cess to water) in wllich obsimclions not erected immt,diatel/ex adr 
' .verso of the riparian i;)ropertj have been also declared to* be aetionab& 
In Beckett v. J\^?^lland Hall tony tlie defendants, a railway company, 

erected an embaiikmoni *041 a portion of the public road, opposite the 
^plainlitf’s liousS, thereby narrowing tlui road froiri fiftj’ to thirty-three 
feet. The effect of this, as proved in evidence, was to materially 
diininisli the value of the house for selling' or letting', and to obistmet the 
access of liirht and air to it. Tlfe Court of (Joininon Pleai? held that 
this was Bucli a f>orniauent injury to the estate oj the plaintiff in the 
*house as would entitle him to an action for damages, if tlio works 
executed hy the railway company had been doin* witbotit statnlory 
sanction, and that it therefore gave him a right to coinptnisat ion under 
tlie Lands Chiuses Consolidalion Act, and itaihvay Clauses (.C)ieN,jJiJatjon 
Act, iei5. 

^ Somewhat analog<>us to '(lie tasi^ <d' Uia Jlfairoii/tUfitif Board 

o/‘ Tlor/us' V. di ’Cnr/A//,*' in whidi f'ods wc'e, that llio plaiidiir, lo- 

spomlent, was the* lessee or o<*eupie>’ of a Iiuuse in ]n*oximi[y to a 

drawdock which opc'iied into the Thames, lie was not stri(*dly jt riparian 
propri(*tor, becau-e a public road i \>’enty'-ie(‘i wuhg inlerveneJ between 
bis premises and i he dca'lv . hi.i 11 the [a'l'inises l>elng la dose proximity 
to tljo liiiler, liis use of it for the purposes oPliis biisin(\ss was vtuy 
constant.. This dock was wi.olh stopp(.‘d np, ami destroyed by aii em- 
bankment constructed by the d(‘fciidanLs, appellants ; lu oons(*(jueiico of 
which, plaintiff’s acc'{‘.*'S to and from the l'ham(‘S was obstructed, and the 
value of the house betaune peiana.uently diniinislied iu value. Th(‘ House 
of Lords held that, tlio plaintiff was entillod to eoni]>{msation. 

Similarly, in Cfalcdouian Ilfllway Ce. v. Tl^u/Acrf*? the re- 

spondents, trustees, wore posbcssed of busino&s premises situated a^t a 
distancd^jDf ninety yards from a main thoroughfare on th(3 east, but 
connected tfiorewith by means of two p»arallcl approaches, one from the 
north and the other from the sout’n sid» of the premises. The ajipel- 
lant, railwa}^ compau}", by means of ffljerations, which tlic} carried on 
on the uiaii^ thoroughfare, entirel^'^cut olt^H.he access to it from north 
of the premises, and subsliluieJ for it a deviated road over a bridge with 
steep gradients, and diverted the other access, thu*{ making it loss convent At 
to the respondents. It was proved in evidence tliai these obstructions 


» L. K 8 C. V. 83. • 
• 7 Apj). Oas , 251>, 


» L. U 7 n. L. 313, 
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caused substantial damage by depreciating tlue ‘value* of tli^ premises, 
JUie House o:^ Lords, upon these facts, held that the respondents’ right 
of access to the main thoroughfare ^vas proximate, and not remote or 
indefinite, and that, such right having been ob;?tructed, ttej were entitled 
to recover compensation. f * 

On the other hand, in Bell v. Covpomtlou of Quebec} l>efore the Privy 
Council, on appeal from the Supreme (/Ourt of Lower Canada, the ob- 
struction was hold not to amount to an inlerf(‘rence with the right of 
access to a uav4^at)le river. There, a bridge liJiving*])oen constructed by 
the Corporation of Quebec across a tidal navigable river at a little dis- 
tance below tlie farm of the plaintiff, situated on the bank of tlie 
same river, the plaintiff brought an action for dam ages, and for tlie 
demolition "of the bridge on the ground that the briflge obstructed the 
navigation of the river, aTiid thereby caused damage to him as the owfier 
of riparian land. But he failed to prove that t he farm had* been depre- 
ciated in value by reason of the bridge complained of, or that he had 
sustained damage from actual interruption of tralhc. dhie Privy (kmiicil 
held that the plainlitf’s right of access to tlie farm hful not been inter- 
fered with, and that supposing that the bridge had caused some obstruc- 
tion to navigation, the action was not maintainable as there was no proof 
of actual and particujar damage. 

Ill Right to erect wharves, piers, landing-places or other similar 
structures. -Right to erect wharves, piers &c not a riparian right.— 

'Wharves, pi«.u’S and hiTuliiig-places may he eitlujr public or private.® 
Pnbli(t wharves, t^c., avo Diose to which tlm public have a rigid to resort 
to moor llieir vessels, to load and unhiad their goods, and to receive 
and disclnirge passengers, on payimmt’ of a reascaiablo toll.^ In Eng- 
land, they cannot be erected by private individuals without an Act 
of T’arliament, or a grant or license from the Crown, ^ and in^merica, 

• ‘ 5 A])p. Cast. W'. Of. Mav,cn of Montrml v, Drmnmond, 1 App. Cuh,, 

S Halo tic Porti'buH Mai is, c. 0 ITingrayf/s Ijaw Ti’acta, 77 f Vntfot, v 1 Black, 

j — 32 ^ Baltim<>re Wharf Case, 3 BUuk) Ch IJ,, 383, both ciiod iu Houck 011 INrwif/able Uivcrs, § § 
280— iiSl ; (lonlu oil Waters, § 119- 

® lUJ. lir lias boon belli that oveiiVcasouabl^ tolls caiiuot bo cliarf^ocl at < 5 ^abUo wbarv( 3 B, 
uiilr*i^M lIkto bo ooiiiiiUpratioTJ to support tlxe claim, ami an obligation is impoBod by the 
or }>y I ho stat ute oroating ^noh wharv(‘R to keop iliom in repair Fnremfmv. Free Fiahera 
of Whi'^ahld, L, K.. 4 11. , 2GG; Llotiok on N.ivifr.iblo 1 Uv<tb, § 28t> ; Gould ou AVators, § ISO. 

‘MhihMlc PoitibuM .Maris, c 6 ; Hargnnvo’ri Law Tracts, 77; 2 Stophon’a Blackstono 
(X^\ Ed) Oiitty on Jb’erogative, 195; Forevtati v. Free Finhem of L. R., 4 

H. L , 20G ; Goalson & Forboa’ Law of Waterti, 43, 60. 
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without tte sancftoii of*tbe state (conferred by an act of the legislature) 
nor can any tolls be demanded in, respect of them from tli^ public without 
a statute or grant, licence or sanction.^ Tlie right of a subject to con- 
struct public wharves, being, therefore, in the nature of a franchise, 
*depefi(lentfor ittj origin on the pleasure of the Crown or the assent of the 
sovereign authority, and not incident to the ownership of riparian land, 
caniiot be regarded as a riparian right. A discussion as to the nature 
and incidents of public wharves, &-e., therefore falls outside the scope of 
this lecture. • ^ 

* ' Nature of private wharves &c — We are concerned now only with 
what are called private wliarves, piers and landing-places.’ These may 
be erected (either within or without the limits of a public port)® by 
a riparian proprietor, either for his own use or for the use of others, 
aTid for the landing, and storage, if necessary, of all kinds of goods, ^ 
except thofcie that are chargeable? with any duty.® Where the use of 
such 2 )rivate wharves, &e., is thrown open to others, the owner has a 
•right ^ to make 2 >''^^‘ticular agreement'^ with every one that comes there 
by his consent to land his goods but he has no right to take a general 
toll, for this can only bo done by virtue of an Act of Parliament, au 
ex^U'ess grant from the Crown, or immemorial prescription, presupposing 
such a grant.'^ % 

Questions to be considered in determining the legality of such struc- 
tures as private wharves, &c-- Every rijririau pro^^rietor unquestionably 
has a xdglit to build any structure that he cliooses on his own land, so 
long as he does not. exceed the bounds of his property, or interfere 
with the ri gills of the adjoiiTiiig rqiarian 2>roprietor8, or with the 
• 

* ITouok on NavigubU) llivcrR, §§ 2.S3 — 283 , Ooiild ork WiitorH, § 220. • 

2 Ohitty on l*rorof^at»v(\ 105; Wt>oljyt;h on Wators (2iif2 ocl.), 303—304-; Hon?>k on 
§ 28(5 , Gould on § 120. 

^ • Halo tie Portibaa c 0, Hargrave’s Law Trar.ts, 77 ; Ifoaok on Navigable RfVera, 

§ 281. • • 

^ Halo do Portibns ]\Iaris, c. 0; Rargravo’s Jjaw Tracts, 77 ; Honok on Navigable Rivers, 
§§ 280—281. It has btvni held in ,\merioa that if a vessel is wrongfully moored fco a private 
wharf, and tli* owner of tiio wharf sels it a4rilt, lie if^cvirs ^no liability, if in consCfJu^iioo of 
his JW)t, the vessel is stranded and lost. Dafton v. Stmngy 1 Black, 23, 32 ; cited in Houck on 
Navigable Eivers, § 280. • * 

« Jhid. 

« ibid, 

1 Hale de Portibw Maris, c. 8; Hargrave’s Law Tracts, 77 ; Cbitty on Prerogative,# 105 ; 
Houck on Navigiible Eivers, § 280 ; Gould on Waters, § 120. 
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public right of narigatiou. But the purposes or wbich a wharf,' jiier, 
or landing-plate is generally built, require that it shall extend into 
the water to a navigable depth ; and when that is" done, two ques*- 
tions arise in deterniining the legality ofctbe structure. 

Whether or not it is an encroachment on the public* donftiin, dr the* 
property of the Crown ; secondly ; — Whether or not it is a public 
iSuisance, as interfering with the public rights of navigation and fishery. 

The solution of the fii'st question manifestly depends upon the nature 
of the ownership-of^the soil of the bed of a river, and^e situation of the 
boundary line which separates the bed from the bank. This, as I ha^e^ 
already explained at some length in some of the previous lectures,^ varies 
under different systems of law, according as the river is tidal and navi- 
gable, or simply navigable or non-navigable. For our present* purpose, it 
is sufficient to assume the general conclusion there arrived at, name- 
ly, that the ownership of the bed of !i river, m.iy be either iu the Crown 
or in the riparian pi oprietor^s, according to the character of the river 
in each individual case. If these structures extend into the water in* 
those rivers or x^a-rts of rivers where the ownership of the bed is in the 
riparian j)voprietors, they are certainly not encroachments, but. they 
may (though not necessarily) constitute a x>ublic nuisance, if sqch rivers 
or parts of rivers are #pen to the public for navigation.® But, if such 
structures extend into tbe wtiter in those rivers or parts of rivers where 
the ownership of the bed is iu the Crown, they are doubtless encroach- 
ments on the public domain, and they may at the siime time, though not 
ipso facto, constitute a public nuisance. 

According to English law, a riparian proprietor, in the absence of 
a grant from the Crown or of xu*escriplion, has flo right to extend 
wharves, x>iefs or landiug-^daces beyond the ordinary high-water nnirk 
of tidal navigable rivers,^ ‘"'Indeed,’^ says Lord Hale, where iU# soil is 
the*king^s, the building below tbe high-water mark is a purj^resture, an 
encroachment and intrusion ^pon the king’s soil, wliich he may either 
demolish or seiis^e, or arrent at hi^pleasure ; but is not ipso facto a com- 
mon nuance, unless it be a damage tojbhe i>orb and iiavigatioji/'^ 

• • 

» Xiccta. Ill & IV. “ Ewing v. Cobjukotin, 2 App. Oas., 889. 

**» Hale do Portibus Maris, f). 2, c. 7 ; Hargravo’s Law Tracts, 85 ; 2 Go. List., 38, 272 ; 
AUortieymeneral v. BicJia'fidti, 2 Anstr., 603; Aitorney-Ocnored v. Johnson, 2 Wils., 101; 
Attorney-General v. Terry, L.ll., 9 Ch., 423 ; Attorney -Oe^ieral v. Earl of LonedaU, L. H., 7 Eq., 

S7T.^ • 

* Hak Uc Pottibiis Maris, p. 2, c. 7 ; Hai’gravc's Law Tracts, 85, 
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Itoedles whan sudb atraotura is a piirpresture or nuisatice dr botliJ 

“An encroachment upon the public domain is, in the *phraseology of 
English law, called a purpresture, and the remedy for the Crown ased to be 
either by an iiformatipy* of intrusion at the Common law, or l)y an in- 
formation Bt tbe#suit of the Attorney-Greneral in equity, and now it is by 
an action simply in the nature of these old informations. In the case of 
a Judgment upon an information of intrusion,* the erection complained 
of, whether it be a nuisance •or noj, is abated. But, upon a decree in 
equity, if it appeaj: to be a mere purpresture, without being at the same 
iime a nuisance, tbe Court may direct an enquiry to be made, whether it 
is most beneficial to the Crown to abate the purpresture, orio suffer the 
erection to remain and have the produce and rents arising from it account- 
ed for as part of the royal revenue. But, if the jmrprestnre be also a 
lufblic nuisance, this cannot be done ; fo?*, according to the Common law, 
the (h’own ^cannot sanction a public nuisauce,^ tliough, an Act of Parlia- 
ment might clearly render it lawful 

• In England, the Irind between high ^'nd low-water mark often belongs 
to private individuals, under special grants from the Crown. Hence 
the question whether a wharf or a pier is an encroachment or not, seldom 
occurs there in practice.^ 

Extent of the right to build private wharves &«. under the American 
law. — In must of the states in America (except New York) the strict rule, 
tluit every encroachment is a purpresture and therefore abatable, as such, 
does not prevail, and riparian proprietors are allowed to enjoy the rights 
and privileges in the soil beyond the line of their respective boundary, 
so far as may be consistent with,^nd so much as remains after, the full 
enjoyment of the paramount rights of the public. But, if a structure 
amounts to a public nuisance, the law is the same in both cohiitries.^ 

, The land between high and low-water mark has in America been 
given to, tr adjudged to be in, the riparian proprietors, in some states. 

^ Halo do Portibas Muris, p 2, c* 7 ; Hargra^o’s Law Tracts, 85 ; 2 Co Inst., 38, 272; Oo. 
Litt., 2771) ; 2 Story’s Erp Jur., § 022; Hoiick on Navigable Rivers, § 30G ; Gould ou Waters, § 
21 ; EdeL on fi^jnnctiona, 222, 223 ; 2 Daiiioil, CU. Pr#* (4th^Ed }, 1481 ; Hunt On IJbintiyiariea, 
(ard Ed ), 30. 

• Soo 8 & 9 Viot., 0 . 20, as to railway compnniea oari'yjjig tboir linos across navigcffjlo 
rivoi’S, and diverting the course of privnto rivers. See also 26 & 27*Vivt., o. 92, ss. Ig;— *19, 

• Honok on Navigable Eivers, § 307. 

• Houck on Navigijble Rivers, §§ 179—308; Oould on W'aters, §§ 168—178, and the 
oifcod therein, 
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Thus, in Massachusetts, by ordinance of 1641 the owner of the adtioin** 
ifeg land holds down to low-water mark, and it has been held under 
that ordinance that this low-water mark is not the line of ordinary low 
tide, but that of the lowest ebb to which it is. often neefessary to extend 
wharves, in order that they may be er^i^ed to the best cad vantage J 1& 
some other states (e. g,, Connecticut, Nj^w J^sey, Rhode Island, Califor- 
nia, Florida, and Virginia, but not York) even where the foreshore 
is not vested in the riparian proprieto^ tbey*are allowed to project their 
wharves with oi; without license from the state, beypnd the high-water 
mark, if they do not interfere with tlie public rights of navigation, and* 
the ripariair proprietors conform such regulations as the legislature 
may impose. ;■ 

Riparian proprietors upon navigable rivers above^ the tide, even in^* 
those states where the bed of such rivers is the property of the state, 
possess the right to construct in the shoal water in front of their land, 
wharves, piers and landing-places, if. they are built so as not to obstruct 
navigation. The exercise of this nght, however, may be regulated or 
prohibited by the state.® 

Under Anglo-Indian law.— In India, apart from special and local 
Acts having reference to particular' ports or harbours,^ the only general 
provision of law whi^:h throws arif light upon the queHtion we are 
now discussing, is the first part of section 5 of Regulation XI of 1825, 
which enacts that; — ^‘Nothing in this Regulation shall be construed 
to justify any encroachments by /individuals on the beds or channels of 
navigable rivers, Th(3 language of this section, which is scone- 

what peculiar, would seem to limit the rtghts of riparian proprietors, as 
regards encroachments on the beds^ of uavigalde river*, to the same extent 
as that to Which it is limited by English law, and to equally forbid 
riparian proprietors fi:om overstepping the strict boundary line^^pf their 

t V- 

* Ooald on Waters, § 1(58. , 

If a 3 vhurf projects into navigable^ waters, so as to amoTint to an cnoroacliracnt on tbo soil 
of the state, tho wharf-owner is not enfltlod to recover componsation from any one, who 
merely iises that pari of the wharf wbir*i is sitnated on such soil. Gould on Waters, § lldO, 
and cases cited in note 2 on p. SI'f. 

I * Gonld on Waters, § 179. 

* Soe BB. 83 — 86 of Act III of 1890 (B C.), Calcutta Ports Act Section 83 rondora it im- 
lawful for any perHon, save the Port Commissioners, to make, erect or fix below high-water 

within tho port of Calcutta, any wharf, quay, 8fca||^, jptty, pier^ erection or mooring, 
tinless the asBont of the Local Government shall have been first obtained. 
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I^dperfcy when tht«>y build wharves, piers or landifig^places on the banks 
of navigable rivers. The construetioa of bathing-ghats OH the bank# 
of navigable rivers seeois also to fall within the ambit of this prohi* 
bitioB. The iiAumerabje#lan(iin|f-plaoes and bathing-ghats that dot the 
Jbanto of i^jivigsjble rivers injfai^ia, many of which are in reality en- 




eroachuicnts on the public d^ 

under the influence of^tlieif religi< 

highly meritorious, ^ — is attFibutaljJ 

bearance on the p/irt of Govern 

of religious toleration), than to 

to abate such encioachinents. T1 
♦ 

generally built on the banks 
road, and* being made either fo: 
other public use, are readily acquies 
^ Right of a riparian proprie 
A ripftriiui propri(^tor has a righ 
alongside his wharf for the purposei 
able times and for a reasonable tiin 
the wliai'f or dock of an adjoiniu 
necessary access to the latter wharf, 
the dock is flot thereby obstructed.^ 
to bis bank a floating wharf and b 
way obstruct the navigation of the 
prietor does not fill up the water spacei 
a wharf or pier, an adjoining riparia; 
a wharf may also have access to the sii 
riparian proprietor .has 
estate and also in front o! 


constructed mostly by pious Hindus 
which cha^racterises such acts as 
rather to non-interference or for- 
, (dictated pi^objibly by a policy 
want of any power on its part 
e binding-places or bathing- ghats 
f rivers where the channel is very 
the benefit of navigation or for 
d in by Government. 

• to moor vessels to his wharf.— 
to moor a vessel of ordinary si2se 
t loading and unloading at reason- 
even though such vessel may overlap 
proprietor, provided the free and 
the free entrance to, or exit from, 
e may eve% construct and moor 
^thouse, provided it does not in any 
So long as a riparian pto- 
n front of his land, or build out 
proprietor who has already built 
of his wharf; but as every 
ake improvements on his own 
»a wharf at pleasure, even 


:ie may bu 

though ^ the effect of it may be to preven1||j^ssels from approaching the 
side of the Wharf of his neighbour.® 

IV. Right to the use, purity and flow pt water.— This too, since the 
exposition of the law in I/yon v. Fishmoiigers’ must be regarded as 

a riparian right, dependejit for its accrual, on the ownership of the bank, 
and not of tbe bed, of a river or stream, though the language of &ome 


^ Ongirntt Bartlepool Colliery Co. v. Qibb^ 6 Oh. D. 713, ^ . 

a Booth y, Uatt^, 15 App. Oas.,188, (dcoulod by the Privy Council, on appeal from Ontario), 
• Oould on Waters^ §§ 1 5»— ISA, and fche cases cited therein. ^ 

^ 1 App. Ofts. 60S. 
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toinmunis est iure nattiiliJi.omiiibu& 


of the earlier decisions in which the nature oi this i’ig'ht has beeu e^t-* 
pounded^, might probably have lent some countenance to the theory 
that the ownership of the bech was essential to tbe existence of the tight* 

Vianius* doctrine. — The purposes for which^ jccordin^ to Roman law, 
flowing water might be used, and the OTiwnmuuity of righU which the^ 
public enjoyed in it, have been thu^tatjld.ljy Vinnius in his oomoien- 
taries on the Institutes*:— Aqua proRueTis ad lav:t\,uduin, et potandum 
unicuique ipre naturali concessa.^ have* been stated at another place, 

a little more full/, thus ; — Aqua fluininis utunut^..a4 lavanduin, 

potandum, aquanda pecora ; qui usi 
concessus.a • 

Exposition of the nature of tie right by Chancellor Kent.--T^^ 
governing principle upon this mjfcter is so perspicuously stated by 
Chancellor Kent in his learned Colfimentaries,^ that it ^ may be useful 
to cite at length the following passa|ies from them : — ^ ^ 

' Every proprietor of lauds ontthe baulks of a river has naturally an 
equal right to the use of the water -^iliich flows in the stream adjacent 
to his lands, as it was wont to run (c, arrere solebat), witliout diminution 
or altoralion. No proprietor has a ^hglit t^use the water to the prejudice 
of other proprietors, above or belafw him, unless he has a prior right to 
divert it, or a title to^joine exclusiviri*; enjoyment. He has iio^property in 
the water itself, but a simple /s^e of it while it passes dong. Aqua 
currit et debet currere, is the language of the law. Though he may use 
the water while it runs over liiwland, he cannot uiireasonahly detain it, 
or give it another direction, and Me must return it to its ordinaiy channel 
when it leaves his estate. Witw^ul tbe*consent of the ad joining proprie- 
tors, he cannot divert or di of ivater, which would 
otherwise d^^sceud to the pjPjjriclors bdow^ior throw the water back 
upon the proprietors above, ywchoub a grant or an uninterrupted ^oyment 
of, twenty years, which is^ . fence of it. • 

‘^This is the cleair' and^ settled general doctrine on the subject, and 
all the difficulty that ariseb^;^ coiisisl^ in the application. 

The owner must so apply the water as to work no material 

injury or annoyance to hfs neigJ\bour*below him, who has an equal right 
lathe subsequent use of the same '^•riter. Streams of water are intended 


* Yinning, Comm, ad lust., Ub. ii, t, 1, Text. It 
, * Ihidf Text. Do FJnmiuibus, &c. 

• 3 Kent, Comm., 439. 


y Acre, ^c. 
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for tilie use^and eoftxfort t>f.man; and it would be unreasonable, and con- 
1;rary to the universal sense of mankind, to debar every riparian proprid- 



law ori this subject/" said his Hoflour, ‘Ms extronielj simple and 
clear. Priq^Sv facie, every pro}>ry^tor of/ land on the banks of n river 
is entitled to that nioioty of the soil of ibe river which adjoins io his 
land; and the legal expression is, that each is entitled to tlje sbil 

• • 

* This passage wns cifcoi by Parkf^ B., (oftorwards, Lo'*d Wonftloydalo) in v. Ow^n<^ 

(6 Ex, 358), as having eporvocUy and cloiul}^ laid down the law upon th^ matter. 

* 1 Bim. ^ m., 190i 1 h J Uh., 01. 
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of the river usque filum aquae. Of tlie water ffcself ffaere is Jio se]para»ie 
cnvnership; bewig a moving and passing body there can" be bo property 



True measure of the right — But every disturhauce of the water 
following in a stream? caused in an/ of* ihe modes just stated, does not 
necessarily amount to a violation of^ the natural right of^a riparian 
proprietor to the use of the water; for the true measure of his right, 
0.8 •has been uniformly declared in the authorities on the subject, is, not 

^ Cl Orr IS'imnr/ y. Colqiihowrif 2 App, Oas-* (8S9) 854 i Mameftliur Perahad Bing v. 

^oong Behary FaHuch, 4 App, Cat}., 121 s L. R. 6 Ind App. 33 ; I. L. ill., 4» Cal. 638 j JSJiUrl qf 
Stmdwich V, O'/raik NoHIt^rn Railway ^ 10 Oh, P. 707. Slwahan’s Moiho4 pAW, {Apcl:^.)) 

10, 17. 
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that l&e should kbeWutely ri»f min from causing any change in the flow, 
ot the least diminution of the - qakntity, or the slightest? alteration in 
the quality, of the water,— 4 n wM^i ^tase, iiifleed, -the right of common 
use would be altogether .flluso^ — but that he should have a reasonable 
of the Water,* without iu^jjl^pg with the concurrent enjoyment of 
a like reasonable use bv ot^r riparian proprietor above, below, 


or opposite^ to him. 
becomes unreas 


IS when tbia measure is exceeded, that the user 
7 e and unauthLiged, and a legal injury-is inflicted 


upon every proprietor on th^banks of the saipe stream, whether 
fie 11 AS Lbi^^tream or not.^ 

isonable user, how determine<|_Whtit this reasonable user, how- 
R‘, is, must depend upon the ever-T 4 x.ying circumstances of each parti- 
'eular case, 'it is impossible from tli^erj nature of the subject-matter 

[t it has been held that in determin- 
case is reasonable or not, a just 
magnitude of the current, its height 
the stream, the business, e. gf., 
Lcb the user of it, is subservient, the 
dream is sought to be used, and the 
cases,® 

[stinction between the ‘ordinary^ 

But, although the general rule 


to lay down a more precise rule, 
ing wli ether the user in apy giv^ei*] 


regard must be had to the force and 
and velocity, the nature and size 
agricultural or manufacturing, to 
nature of the purpose for which the 
general usage of the country in siinil^ 

(a ) Eight to the use of water- 
and the * extraordinary * uses of waU| 
is that, ever> riparian proprietor is etltled to a reasonable use of the 
water, neceasarily involving therein the tWsequence that no use is reason- 
able which totally deprives another ripai\n proprietor of the use of the 
water of the same stream, yet a qualification has been en- 
grafted upon this fule both in England and 

America, according to which reasonable for certain purposes is per- 
mitted legal, even thouglj such use ma;y^tend to the consumption of 
all the available water at any particular time^ *^11686 have been described 
.as ‘ ordinary uses/ in England, and ‘ uses the purpose of satisfying 

1 Orr living y. Colquhoun, 2 App. Gas , 830, per Lord Bluckbarn, on p. 85^. 

* Sampeo}* Jloddinott I 0. B. N. R. 590; 20/ L. J. C. P, 150; Crosdey v. M^ifkiowlevt 
L. R. 3 Eq, 296; L. R. 2 Oh. 488 ; Biclcelt v. Morris, h R. X H. L. (So.) 47 ; Frf^ohetle V. 
C<mpagme Manufacturi^re dc St. Hyacintke, 8 App. Caa,, ITO j Qrr V. Colqulwuih, 2 Aj^py 

889, per Lord Biackbnrn, on p, 856. 

’ * Angellcia WaterooarBea (7th od.J §§ I19-119a, and tho caeoa cited ia the notee. $ee 

elfip Swindon Waterwor]f>t Co, v. yfltts and B&rke Cmtd Oe,, L. E* 7 H* E ^7 

whejT© L Q. observed that the rtiasonahleness or otbexwis© of a iifter degiextda in 

pome on the inagiiitudo of the stream. 
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' ^ 

natural wants ^ in America,^ as coutra-distingui^ied ffom ‘ estraordinarj 
uses ’ or uses Tor the purpose of satisfying artificial wants/ in which last 
case the rule 'still is that, no •use is ^’e$isonable which inflicts a sensible 
injury upon the other riparian proprie^s. *•! 

Miner v. Gilmour. — In Min^r v. 

Privy Council on appeal from Lowj 
observing that upon the point in 
tinctioa between the French law prj 
English law, the law upon 

(which, as Lord Blackburn obsSr 
missioners of French Ilooh Tlugo^^ 
with approval.’) : — 

By the general law applical 
proprietor has a right to what ma; 
water flowing past liis land ; for 
water for his domestic purposes and 
to the efEect which siieli use may Ini 
prietors lower down the stream, 
of it for any purpose, or what may 


mr,® which tjame^ befote tlft 
CatfMa. Lord Kin gsdown,, after 
estion thm^toas no material dis- 
iling* in Lo^^l^|Canada and the 
he subject in terms, 

in the subsequent CorrC^ 

have often been cited, an^ 


to running streams, every riparian 

be called the orilinary use of the 
• * ^ 
hstancewto the reasonable use of the 

^ • 

|)r liis cattle, and tliis without regard 
, in case of a d^dioiency, upon pro- 
t, further, he has a right to the use 
deemed (he exir.u»r(liiiary use of 
it, provided that he does not theiby interfere with the rights of other 
proprietors, either abc^e or btdow Aim. Subject to this condition, he 
Tifffiy^dam up the stream for the pApose of a mill, or divei t the water for 
tlie purpose of irrigation. But bRias no riglit to interrupt the regular 
flow of the sti-eain, if he thereby interferes with the lawful use of the 
water by other proprietors and Alicts uj3on them a sensible injury.”^ 

Ordinary uses. — It has bej®heM that the term ‘ domestic purposes * 
extends to culinary and housel^d pnr^li[|>jl|^ tcT the cleatising and 


• Evans v. 
§ )28. 


Merrvweaiher, 3 ScatA(ni.) 490, cited in Angelt on Watorconms {7th od,) 


•» 12 Moo. P. C. 0. 131. 

8 10 Ai>p. Cns 336. Hoc also Oi r^E'trii}(/ v. Colqnhovji,, 2 App Cfas. 839, where it was eitod 
by Lord IJlaekbarn (on p 855) , Lyon v. Go., 1 App. Cas 6C52 ; North Shore Baihvup ^ 

Co V. Pion, 14 App. Oas. 612, (where this pas.suge is citotl with approval). 

* 4^0 Indian KaseinontH Ayi (V 1882), 4his right is gronped among tiio rights which 

©very owner of immoveable property possesses to enjoy without disturbance the nntiiral ad- 
vafltagoa arising from situation. ,8'. 7 of that Act thus defines the extent to which enjoyment 
of the right may be allowed ; “ The right of oveiy owner of land uhntting on a natural stream, 
lake or pond, to us© and coTisunio its water for drinking, household purposes and watering his 
cattle and sheep j and tho right of every such owner to use and consume the water for irriga- 
ting Bucli land, and for the purpose of any manufactory situate thereon, provided that he 
does not thereby clause material injury to other like owners.” Ulus, (j). 
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’^asliiug, feeding J^nd supplying tliO ordinary quantity of cattle,^ — *ihe 
uses ^ad lavandum et potandum, aquanda pecora^, in .the words** of 
Vinnius* • 

Tbe term \9ould appear to extend also to brewing,* and the washing 
of carnage^® ' * 

Extraordinary Ibe head of ^extraordinary nses^ are 

generally referred tbEj^pS^iiliar iAtances of the nse of water for the 
purposes of inanu&jjlff^® hj^^aulic purposes in general^ in which 

the rule is riparian propriltor is only entitled ^to a reasonable 


^zse ff tl^^PTater, subject to a like 
!r above, below, or opposite 
The owner of the banks of 


isonuble use by Svery other riparian 
him. . 

noil-navigable river,’’ says Lord 


ilackburn, has^iu interest in havife the water aboWe him flow down to 


hi*n,^and in having the water below 
been wont ^to do: yet I apfireheiylj 
iHegaliij -build a mill-dam across th< 


m flow away from him as it has 
that a proprietor may without any 
sti’eam within his own property and 


divert the water into a mill-lade wSiout asking leave of the proprietors 
above him, provided he builds it at »place so much below the lands of 
those proprietors as not to obstruct Ae water from flowing away as freely 
as it was wont; and without askinglfche -leave of the jiroprietors below 
him if he takes care to restore tlnAvater to its natural course before it 
enters their laud.”^ 

ITpcti this point the law is ex^^y the same in America^ as it is in 
Enghtnd, 

The use of the water of small str^ 
ture or for the propulsion of mathiner' 
that one looks in the 
ever been raised or diSmssed as to the* 


s for the purposes of ml*nufac- 
seems to be so rare in India 
case in which any question Las 
tent of the right »of a riparian 


proprietor to use watfer for such purposes. * 

The abstraction of water from a stred^^r the purposes of supply- 

1 Attorney 'General v. Great Eastern Railway Co., 2^L. T. N. S. 344; L. 6 Ch, 572. 

• Wiltr and Berks Canal Navigatioii, Co.v. Su'fnion VTuterworJcs Co , L. li. 9 Ch. 457, jper 

James, I4. J. ^ ^ • 

• Bmhy V. Chesterfield Water Co., B. B. & E. 17G. * * 

4 Orr Eiving v. Golquhoun, 2 App. Cas. (839) 856. Cf. Earl of Sandwich v. Great iVorifj^em 
Ralhoay Co., 10 Ok U. 707 ; Wood. v. Wand, 3 Ex. 748 ; 18 1?. J. Ex. 308. 

• Tyler v. Wilkineon, 4 Mason, (Amor.) 400 ; Elliott v. Ftteiibury, B. B. Co ,*10 Onsb. 

(Amor.) 193 s Arigell oa Watercourses (7th od.) § 95, and cases cited iu tho uotos ; Gould on 
Waters, §§ 205-206. * '* 
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a stream by a Waterworks 
aud c(r.: *ted into a permaoaat 
► towiij Jjorct’^^’riia, L. 0,, advising 


ing an acljacent towfti or even a gaol or lunatic kas been belt -to 

be u use more extensive than that to which a riparian owner has the right 
to apply the water. 

Swindon Waterwoita Oo. v* Wflts and B^rks CanaF Navigation Co, 

—In the Waterworks Co, v, Berks ^aml^ Nai>igaU(m 

Cb.y^ in which the water was abstracts 
company^ who were riparian ownerLj, 
reservoir for the supply of an adjaceji 
the Bouse of Lords, said : — 

^^Undoubtedly’ the lower riparii f owner is entitled to t8o\ocustoined 
flow of the jvater for the ordinary jjprposes for which he 
water, that is quite consistent witimthe right of the upper owner 
use the water for all ordinary purpAos, namely, as has been said, 
/lavanduni et ad potanduia, whatevei Mportion of the water may be thereby 
'exhausted, and may cease to coine^pwn by reason of that use. But 
. fartiher, there are uses no doubt W which the water may be put by the 
upper owner, namely, uses eonnectel, with the tenement of that upper 
owner. Under certain circumstancl s, and provided no material injury 
is done, the water may be used and be diverted fur a time by the 
upper owner for the purpose of irrfp^i^tion. That may well be done; the 
. exhaustion of the wat|r which mayLbereby take place may be so inconsi- 
derable as not to form a 8ubjec/)j>f complaint by the lower owner, and 
the wfiter may be restored after tl/p^bject of irrigation is answered, in a 
volume substantially equal to tljfyf which it paesed before. Again, it 
may wfll be tliat there may be a of the water by the upper owner, 

for, I will say, manufactaringjpirposeo, so reasonable that no just com- 
plaint can be made upon the ow^^er. Whetlier such 

a use in any particular oase/,'Uld be rn'^lW^mnufacturing purposes 
connected with the upper nient would, I apprelieud, depend upon 
whptber the use was a re^’^^'able use. Whether it was a rei^-sonable use 
would depend, at all events in some degree, on the inngnitude of the 
stream from Vbioh the deduetio^j was made for this purpose over and 
above the ordinary use of the water. 

But, my Lords, 1 think y6ur Lordships will find that, in*the present 


‘ Swindon Waterworks Co. v. Wilts and Canal Navigation Co,, L. R. ^7 H. L. 

L. fi 9 (ft. 4Sl, 

* T}w Medway Navigation Co, v. Th Earl ofBormey', 9 C. B, N, B. 675'i 30 L. J, C. P. ^0 

• h. R. 7 S.. L. 697. 
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case, yon IjaTo n<5 diffitolty in ^ying whether the nse whicb has boon 
naade of the water by the upper owp.er, comes under the fange of those 
authorities which deal with cases ei^ch as Ifhave supposed, cases of irri^ 
gatioii and cases of manui^fetur^ Those were cases where the use made 
thef stream by the upperj^^jr has been for purposes connected wi|h 
the tenement of the u^|jl^*5wne:wa But the use which here has been 
made by the appell^jP^f the w»r, and the use which they claim the 
right to m«*k 0 fbf the pilose of their tenements at all, but 

*is a use whiafli^^rttmlly amounts to M complete diversipn*o£ the stream — 


as sfreaiyjmversion as if they had cl 
and in place of allowing tl 
altered it near its source, so as t<j 
ly Lords, that is hot a user of the s| 
able user by the upper owner; it 
lower owner.; it is an annihilation, * i 
portion of the stream which is used| 
nbt for the sake of the tenement of 
owner ipa-y make gains by alienatingj 
no connection whatever with any pai 
In Norhury v. Kiidiin^^ Martin, 


iged the entire water-shed of the 
e stream to flow toward^ the south, 
make it flow towards the norths 
>am which could be called a reasouH 
a confiscalion of the rights of the 
far as he is concerned, of that 
:or those purposes, and that is done, 
le upper owner, but that the upper' 
le water to other parties, who have 
of the stream/^ 

L, in his direction to the jury ruled ^ 


that, a riparian proprietor could onlyltake water <or some purpose of 


utility, and not for the purpose of ma|^ 
Limits of ' extraordinary uses:^- 
the observations made in these two cas 
called ^ extraordinary uses,’ the user, 
for purposes of utility and for purposes 
The decision ot Yi^ 

Northern Railway however, does not 


g an ornamental pond, 
rule, therefore, deducible from 
is, that in the case of what are 
ides being reasonable, must be 
eficial to the riparian estate, 
n in Earl of Sandwich v. The 
ear to be quite in harmpny 


with thisurule. There, the defendq^nt, rai^jStoy company, who were ripa- 
rian proprietors, by reason of their line abuttr^ on a stream, took water 
from it to supply theil locomotive engines. ♦A lower riparian proprietor 
disputed their right to do so, on the ground that the water was taken for 
purposes no;^ connected with the i;ipariatvestate. His Honour he}^ that 
the abstraction of a reasonable quantity of water for such purposes was 
justifiable. It would be difficult to reconcile this decision with the 
rule laid down by Lord Cairns, L. C., in The Swindon Waterworh^^o* v. 
The WilU & Berks Canal Navigation to which I have just referr^, 

^ 3 F. & F. 292 9 Jur. N, S. 132. * 10 Ch. D. 707. 

^J6 


• b K. 7 H, L. 097, 
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unless the whole of the railws.y system of the defendftut, 3^8** 

pite the fact fhat it was the natui’e the engines • the company to 
travel great distances, were 'regarded as composing the^ riparian estate, 
and the^ user as being for purposes /wtnnected with snch estate* The 
d^ision of Shaw, C. Ji in ElUot yj^i'^^'liburg IL R. *Co.yh whicfh wa% 
also an action against a railway c^npan;^; for abstraction of water 
from a stream for tlie supply of theii^’^ocomotive'^iv^ '‘‘ines might, however, 
be cited as* sustaining the same view/if the faV. ^ 

Piversion of water for irrigati(y . — The abstraction o" diversion of*' 
wateV from a stream for the irrigati <^’i of a riparian estate, 
hi' 'Lord ETingsdown as well as b|^" Lord Cairns, in the 



^/|alreA(ly cited, as being an ^ extract-hdinary use’ of the water; an 
;^gthe law, undoubtedly, has always bp^n in England, and* is at* the present 
day in America. • 

In England, the reported casesf^ealing with the use of water for the 


^e2 


^•jj^purposes of irrigation are very few 
diversion and detention of water 


as he does not thereby interfei^ 
same common benefit by other 
In America, the older caj 
diverted water from a natural 


Sampson v. IloddmotiJ^ where the 
the defendant for the irrigation 5f 
^his field was held to be too extensfre to be justifiable, ‘and Ewd)rey y$ 
Owen^^ where such divemon for the^urposes of irrigation did not exceed 
^ the limits of reasonable^ enjoy mfent^f the water, and- was therefore held 
to be not actionably establish proposition that a riparian proprietor 
may draw water from a stream fc^?^he irrigation of his land only so long 

^wifti the reasonable enjoyment of the 
riau proprietors. 

laid down that, if a riparian proprietor 
^4|,m running through his land, to ferti- 
lise his meadows, such diverfj4'n iva^i^f . 

th^ water was thereby absor^.d! on the land, or only a bare suficieney for 
domestic purposes and f(y watering cattle was left to the riparian pro- 
prietor below. But latq^ clises have deviated from this rule, and have 
placed the law on this suhjeet on precisely the samb footing as that on 
which it has always stood in Efiglaud. In this country, the law upon 
this pqiut has always been in e'xact accordance with the law (jf England** 

^10 Cosli., 195, cited in Angell ou Waieroottrses (7tli ed ) § 177, not© C. 

■ 3 C. B. N S. GIJ ; 26 L. J. C. P. 150. 

• % Ex. 358 ; 20 L. ,r. Ex 212. 

^ M<ji0gVr7i CliucM^hufty v. Bhoobun Mohwn ShooyaS Oal. S. D. 1857|J>. ia24; Mutfiocta, Mohwn 
Mijfee V Mohpndrn KaiU Bal, Cal.[S. T), 3860, p. 301; Shetkh Monour '^<f$sein t. Kmhya La^h B 
auth. W. 11. 218; W. Sardoti^an y. Hurhuns Narain Bingj 11 Suth. K. 264; Tke Court ef 
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Jr.TffieiflTTOatllcr.— While upon this subject it may be instruct 
to refer at eotne length to the very lucid and valuable judgment o1 
^tbe Su^i‘eme of Illinois iu E]^an» v, Merriweather^^ which is also a 

hjAdittg case on this topiaii** riparian proprietor ” said tli^ Courfej 

higuBrti po make such a ^p(&i^unning water, as to do as little in- 
jury to those below hbmd ^ is ^|asistent with a valuable benefit tc 
himself. The use s* rea»nable one. * Now the question fairly 

arises, is that aia|iP^*^ble use of rdAning water by the upper -proprietor^ 
by wliieh ^0lKnid^ is entirely co»umed‘? To answer this' (|^stion 
it is proper to coiisider#ie wants in regard to the eUpeiM 


of ^ These wants are eitlier na] 

^re absolutely necessary to be 


Artificial, such only as, by supply in* them, his comfort and prosperity 


are increased. To quench thirst, 
absolutely indispensable.^. In cfv 
necessary. These wants must be su^ 
perish. The supply of a inau^s artifij 


encej it is n\)jb indispensable ^ he 


lural or artificial, 
ipplied in order 


Natufal are^ 
to his existenc 



Id for household purposes, water 
tized life, water for cattle is also 
llied, or both man and beast will 
lal wants is not essential to his exist-; 
lould live if water was not employed 
iu irrigating lands, or in propellin|Shis machinery. Iu countries difiEer- 
ently situated fiom .ours, with a hottand arid climate, water doubtless 
is^ indispensable to the cultivation W the soil, aifd in them, water for 
irrigation would be a natural want, f jre it might increase the products 
of the soil, but it is by no means' es^iiial, and cannot, therefore, be 
considered a nalural want of man. » of manufactures, they promote 
the prosperity and comfort of manUji^id, but cannot be considered 
absolutely necessary to his existence 
Court to the conclusi^ttt^ 6 s,^l 3 XA^ ft "tK 
dditl owning a spring *ori his land, fr 
curient through his neighbours land, woul'cacJ[jave the right to use the 
whole of it, if necessary to satisfy his. iiaturar^^ants. He may consume 
^ all the water for his domestic purposes, including water for bis stock. If 
he desires to use it for irrigation or malaufactures, and there be a lower 
proprietor i% whom its use is essential to sf^pply his natural wantg, pr for 
hi® stock, he must use the water so as to leave enough for such lower pro- 

Wards Leelanund Sing Bahadoor^ 13 Sath W. R. 48 } Hoerannind Sahoo y. Khuhesroim’^ 

fiAsaa, 16 Sttth. W. R. 616; Chumroo^Sing t. Mullkk JKTAj/rwt 16 Siath. W, R, 

V. VirMadra^. L. R. 7 Mad, 630; Ferumal v. Bamammi, I. L, E. II Mad. 16, « 

1 S Scam, (III-) 496, citod iu Angell cip Watei’couwea (7th od.) § 126. 


TJiese considerations led the 
stated That an indivi- 
which water flows in. a 
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prietor. Where the stream is small, anfl do& not" sappljit water SDCHte 
than sufficienf to answer the natural wants of the different proprietors 
living on it, none of the projtrietorswean use the water for eithef irriga<% 
tion or manufactures. So far, then, as^aturaJ^ wants are concerned, tlwre 
is no difficulty in furnishing a rule ly '<<hioh riparian* pro^etors may 


use flowing water to supply such na^ralwa.;* 

turn may, if necessary, consume all fce water'Ys;’^ these purposes. But 
when the 'water is not wanted to Apply natural ^^.l^and there is not 
suffid(^t for each proprietor living £51 the stream to ‘car^,^ his manu- 
fac^ing purpose.s, how shall the viP®feer he divided ? We havK^m that, 
Jp|fhout a cbntract or grant, neithen has a right to use all the wa^^ail 
'iave a right to participate in itM 


hs. Each proprietor in his 


‘I 


how much each may use without 
,^jln such cases, the question must b 
t'whether the party complained of 
Imore than his just proportion.’ 

( How far does this case agree 
shows that in America and even in 
of water of a natural «fetream 
‘ extraordinary,’ or to adop 


.. _ _ benefits. Where all havearigM., 

'tparlicipate in a common benefit, aril; none can have an exdusive enjoy, 
rment, no rule, from the very natri 


of the case, can- be laid down, as to 
infringing upon the rights of others. 

left to the judgment of the jury, 
|»is used, under all the circumstances. 


into 


are 


;hthe English authorities?— This case 
>agland, the rule which divides the use 
uch as are ‘ ordinary ’ and such "as 
. le language of the American Court, 
into ‘uses for the supply of naiiral wants,’ and ‘uses for the supply 
of artificial wants,’ is not so ii^exihle as the statement of the law by 
Lord Kingsdown in Miner v. Cifeowr,! might perhaps lead one to suppose; 
and that although in both courf^es, irrigation is regarded as an .artificial 
want and the diversion of w^u- Mr*^.- *,-'>»^»r no8e ‘as an * extraordinary 
us?r of it, yet in countries jph a hot and arid' Climate, water may be as 
much indispensable to the/wltivatiou of the soil as it is for the qucnch- 
in'g of the human thirst j'^^uiTat in such countries, irrigation would be refer- 
red to the class of ‘ natural wants’ to which ‘ aitificial wants’ must always 
be legally subservient. '• 

This opinion of the A-merman Court concides with the view suggested 
by Brett, M. R., in a recent case* arising out of the use of water for 

» 12 Moo. P. C. 0. 131. 

• Ormerod v, Todmorden Joint Stoch Mill Co., 62 L./. Q B. p. 460 j 11 Q. B. D, p, ^68 * (fcho 
report of the judgment in the Law lloports ia somewhat diff©rent#from that in tho Law 
Journal). 
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mteufacttriRng pui^osest where he has shown that the use of water which 
wonld be extraordinary in one place, might, by reason of the surrounS- 
ing circumstanqps be regarded as ordi^^ary fti another, and further that. 



fore be a qaestioii, whether regard being liad to judicial opinions coining 
from quarliers of such eminent authority, as those to which I have ^ust 
referred, the dry and arid climate of some parts of India might not 
justly demand the inclusion of the u^ of water for purposes of irriga- 
tion unde3;.the category of ^ordinary use)^,’ and so warrant its appropria- 
tion to an extent ever so much prejudicial to the interests of the lower 
riparian proprietors. « 

Extent of the right to divert water for irrigatibn.— But, although a 

Supra^ 282, ^ ^ 

^ Originally the Aot was in force in Madras, Contral I*royinoes and Coorg only, bat now 
by Act VIII of 1891, it has boon extended to Bombay, North-Western Proriaces and Oudh* 
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rne 


rijiarian proprietor has tbe to use and .c1inauo?l the %ater of a 

natural stream Tor the purpose of irrigating liis land, it does not follow 
that be has tbe right to do *to, ho|r#ver extensive his la^jd, and however 
small its abutment on tbe stream may Thfe«»easonab3eness or otbl^r^ 
wise of the use must be determined iff size of the*field,*5the lengttf 
of its frontage/ the magnitude of 
water by other riparian proprietors 
Embrey v. the Court said tht 

would in every ^iase be deemed, 
thoujwft were again returned into tbj 
th||^hich was caused by the absorpt 
;^^L8t depend upon the circumstances 


and the deatand for 
!>r similar other purposes. In 
R^the use of for irrigation 

|L lawful enjoyiftent^\^he water, 
1*1 ver with no other diinim 
^on and evaporation of it ; 

►f each case ; for, on the one hand, 



^g^uld not be permitted tliut the owna" of a tract of many thousand acres 
^porous soil abutting upon a part of If'stream, would be allowed to irrigate 
gjhein contiiuially by canals and drainf, and so^cause a serious •diminution 
the quantity of the water, thoif h there was no other loss to tbe 

[^om tbe necessary absorption anrf 
|or that' purpose ; but that, on the 
be shocked by supposing that a 
?eriug-pot into a stream in order to 


*itural stream, than that arising 


ciding whether a particular case t| 

(b) Right to the purity of 


uj 

^^j/ajporation of tbe water employed 
£g, ther hand, one’s common sense woul 
, .iparian owner could not dip a waf 

/water his garden. It Ife thus, the /5)ourt added, entirely a question of 
degree and that it is very difficult indeed impossible, to define precisely 
tbe limits which separate the reasCiable and permitted use of tbe stream 
from its wrongful application ; buuthat there is often no difiiculty in de- ■ 

31s within the permitted limits or not. 
ite^l* — Every riparian proprietor has a 
right that the water of a natural stream passing tlirSugh of by his laud 
shalbflow to him not only undiminislied in quantity, but also undaterio 
rated in quality.® Consequently, any use of a stream by a ripaiuan pro- 
prietor which defiles and corrupts it to such a degree as essentially to 
impair its purity, and preventFthe use of it Tor anj of the ordinary pur- 
poses, such as irrigation, propelling of machinery or consumption for 
domesth?. .use, is an infriugemePt of tbe rfgbt of the other riparian pro- 
prietors, for which they are entitled to a remedy. 

"^What kinds of pollution are actionable ? — Various sources of pollution 
have been held by the Courts to be actionable, e. jf., setting up oattle- 
yard|i or lime-pits for calf and sheep skins so'near the wgttei as to pollute 


^ 6 Ex. 358 * " 
* M«Uai>' 

^ I 


L. J. Ex. 212. 

of Law, (Apdx.) s. 17. 
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«reetiti^ a oMSf^ooj, or placing manure so near a stream sa to 
ot^taminate it feasting upon one’s land dirt and foul •water or tnl»- 



• Ibid. • ■ 

• TTood V. Sutcliffe^ 16 Jur. 76 ; 2 Sim. N. S, 163. 

• Tenningfon v. Brinsop^ 6 Ch. D. 769. 

, 7 Biocjcpart v Toiler, 7 H. & N., 160. 

• • 

• Attorney ’■General v. Cockermoidk, h, R. 18 Eq 172; Attomey^Omeral v. Leeds, h. B. 

6 Oh, 633; J^tomey-General x. Colney Hatch, h 11 4Ch. 146; Atiorney^General r, Biri^ng^ 
hum, 4 K. & J., 628. , ^ 

• Mason r. Hill, ^ B. & A. 304 ; Food v, Wand^ 3 Ex. 748 ; 18 L. J. (Ex.) 305 ; Tipping 

V. Eckersley, 2 K, & J., 264 * ^ 

Qoldsrr^d v. Tunbridge Wells, L. R. l^Ch. Si>9 Booth r. Ratte, 15 A.pp. Oas. 188. 

** Attorney -General v. Birmingham, 4 K. & J., 628*; Manchester Railway V Wor^fhop, 
23 Bear. 198 ; Attorney -General v. Luton, 2 Jur, N. S. 181 ; Oldaher v. Hunt, 6 DeG, A G, 
376. • 

** Bidder r. Croydon, 6 L. T. N. S. 778; Atforney-Oenerar v. Birmingham, H K. & J. 
638 ; Attorney -General v. Luton, 2 Jtuf, N. S. 181. 

Angell ou Watercourses (7th od.), § 137. ^ 
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In all sadh cases, the fact should always be borre in mind tliat the ir%ht 
of one riparian proprietor to have the stream descend to him in its pure 
state must yield in a reasonable degree to the equal right of the 
upper riparian pi oprietors, whose use of the , stream for domestic pw- 

k^ufacture, or turning the wheels^ 
fter or less impure, specially 
f more deb** 


poses, for the’^ purposes of irrigation, 
of machinery, will tend to make the 
when the population becomes more a: 

The Indian Easements Act, s. 7. 
a sin^ instance fn which a qnei 
streaj&by a riparian proprietor has 

Cojj|i^s in this country. This is probably due to the fact that t'*!^SSn|ew 
l^ufactories that exist in India at tie present day, are generally situ^ 

)n the banks of large navigable rive^ and at considerable distances from 

^ “1 ji <1 i it . 


'he reports dvW^ot furnish us with 
:ion relating to ,t be '4; irruption of a 
lOme for consideration'Sa^ore the* 


vjach other, so that the pollution 
, :acturing operations is scarcely, if evd 
^ipofla the other riparian proprietors. 
"j881), s. 7, illustration (f), howiBT/ 


their water occasioned by maim- 
■, found to inflict any senfjible injury 
The Indian Easements Act (V of 
r, recognises ^^the right of every 


a wner of land that, within his ownflimits, the water which naturally 
^^aises or percolates by, over or trrough his land shall not, before so 
^^mssing or percolating, be unreasonably polluted by other persons/^ It 
> is thus evident that thj^ Act regard^nreasonable pollution of water as 
an actionable wrong, whether suo^ water flows in a superficial or sub- 
terranean stream, or whether such filter flows as mere surface drainage 
or percolates underground without any defined course. This accords 
with the law in England,^ as 1 shall Lave occasion to point out in the 
next lecture. 

Whether previous pollution is any justification.— There jtre one or two 
other points ‘ connected with the pollution of streams which it may per* 
hapfe be useful to notice now. Previous pollution of a stream by other 
persons, it has been held, does not justify a riparian proprietor ih adding to 
the impurity of the water. This was particularly noticed by Lord Chelms- 
ford, L. O. in Crossley v. Lightowler^ in which his Lordship remarked that 
where there are many existing nuisances, either to air or water, it may be 
very difficult to trace to its source the injury occasioned by any one of 
th^m ; but if the defendants in that suit were to add to the former 

' Ho^kinson v* 4 B. & S. 229 ; 32 h. J. Q. B, 31 ; Womerdey v. Church, 

J7 li. T. N. S. 190 i Ballard v. Tomlinson, 26 Oh. D. 194 ; revorged on appeal, 29 OU. D. 116. 

‘ L. E. 3 Eq. 296 ; L, R. 2 Ch, 488 
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foiil state of tliQ water, «and yet were not to be responsible on account of 
its previous condition, this consequence would follow-r-tliat if the 
plaintiffs were to make terms with the otljer polluters of the stream, so 


impurities caused by their works, 
began to foul the stream at a time 
for^us to do so, inasmuch as it was 
ot now, by getting rid of the existing 
It our continuing to do what, at the 


M *tto have the^ water fr«e from 
d<?fend|nts jnight say;- 
when as against you it 
unfit for your use, 
pollutions prevel 

time when weJ^^gal^, you had no rigiit to object to*^ 

The siime view of the law is i^xpressed, if in Somewhat te^^^ical 
Lord Justice (then Justtee) Fi'y in the case of Pmningtm^^. 
Hall Go} ‘‘ I may observe passing, said his Lordship,’^ tl 
le case of a streiim affords a veryfclear illustration * of the differencl| 
between injury and damage; for the polliitioif of a clear stream is to 
riparian proprietor below, both an injury and damage, whilst the pollu-l 
tion of a* stream already made fou^ unless by other pollutions, is*an| 
injury without damage, which would^ however, at once become both iii-f 
jury and damage on the cessation of^he other pollutions,^' 

On the same jnanciple, pc^llutidn of the water of a stream cannot bel 
Justified on the ground that it is paused by the exercise of lawful^ 
trades carried on in a reasonable altd proper mariner, in the course of 
which it becomes necessary to disposcfof refuse matter and other filth, 

. which is produced in manufacturing processes.® 

- (c) Right to the flow of Water. — Every riparian proprietor has also 

a ?ight to the flow of the stream without interruption and without any 
material alteration in velocity or direction. It is generally, if not always, 
distinct from ^he rigjit to the natural quantitj'' and quality of the water 
of the stream, for it is" quite clear that the volume and parity ^f the water 
may remain unaffected, and yet there may be a substantial change in *the 
force and*dl?i’ection of its flow. 

Though all persons have equal right to greet hydraulic works on their 
own land, yet they must so construct %em, and so use the. water, that all 
persons below may participate, without interruption, in the reasonable 
onjoyment oi the same water. A* mil 1-owner,* for instance, who" ^uts 
down his sluice-gate, and detains the water for an unreasonable time, a^i^d 


» $Ch. B. 76a, Cf. Wood V. Waudt, 3 Ex. 748 ; ts L. J. Ex. 3oS. ♦ 

• Stockport V. Po«er, 7 H. A N, 16(J j 31 L. J. Ex 9. Cf. Hipkins v, 6 H. N. 

250i 5H. &N. 74. 

87 ^ 
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thus deprives others of a fair participation of tfee benefits of the stream, 
commits an actionable wrong.i So also, if a mill-own^r accumulates the 
volume of water and then discharges it in excessive quantities, beyond 
what is incident to the necessary* or reasopable use of his mill,^ or 
increases the natural flow of the str^^ by artificial lueansjji as by turn- 
ing into his mill pond the waters of ai^h^lWyeam which do not naturally 
flow there, he becomes liable to an ajpion for so caused to another 

riparian proprietor. 


8 


f 




Robinson v.^Ldrd Byron. — In Rohinson v. Lord the Court of 

ChaiKery granted' an injunction to restrain Lord Byron fro'hn^eventing 
W'tUlfr flowing to a mill, or letting a greater quantity of wami^han 
^yual to flow down to the mill. It appeared in that case that 
^che 4th April, • 1785, Lord Byron, who had large pieties of* water in hi^ 
f park supplied by the sti earn which flowed to tlie mill, had at one th.ne 
stopped the water and at another let it down in such quaptities as to 
j endanger the safely of the mill, 4nd ihe Lord Chancellor thereupon 
j granted an iiijunotioii to restrain tie defendant from iising dams a,ifd 
^ other erections, ‘so as to prevent^he water flowing to the mill in such 
^^^regular quantities as it had ordinarily done before the 4th of April.’ 
b Bickett V. Morris. — The Scottish ease (»f Birldi v. Morrlii,^ also illu- 

strates the same principle of law. There, a proprietor on one side of a 
non-navigable river extended his building inio the alveus or bed, so as to 


cause an alteration of the current of the stream with reference to the land 
of the p)roprietor on the other side. The party complaining was unable to 
show any actual damage. TJie Court of Session held that, a riparian 
proprietor is not entitled to erect a biiiltlingor make any material changes 
in the alveus of the stream ; for if he does so, although tl^? opposite pro- 
prietor may^be unable to i>i’ove that any damage has actually happened to 
hirh, yet if the encroachment is of a substantial kind and ceri;jainly cal- 
culated to effect some deviation in the course of the water, tlie alteration 


» Shears v. Wood, 7 Moo. 345 fl L. J. C. P.3; y. 2 B. & C, 910; 

2 L. J. K. B. 191 ; Aiig-oll on Waterconrsos od ) § 115, and the caaea cited therein. 

* Frechette t . La Coinpagnic Matiiifacftiriere de St Uyactnthe, 9 App. Cas. X70, 

••^Oroiiid on Waters, § 218, arid the cases cited therein. 

4 1 Bro. C. C. 588. 

* L. R. 1 II. li. (Sc App.) 47- This case has been cxidained by the Honse of T/ords in 

Orr Fwi^g v. OoUiukoun, 2 App. Cas., $39, and by tlib Priry Council in Aa?i v. 

Jodoo Lull Mulhck, h. R. 6 Ind. App. 196 ; 5 Cal, L. R. &7. See Booth 16 App. 

188 .^ 
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mtaat always involfe som% risk of injury. On appeal this judgment was 
affirmed by the House of Lords.^ Lord Chelmsford, L. C *, said Thh 
proprietors on the opposite banks of a ri^er have a common interest in 
;the' stream, and although ^ch hi^j a property in the alveus from^his own 
iflde fo the#nediiim filum flunupj^ neither is entitled to use the alveus in 
such a manner as to wi^ the natural flow of the water. My 

noble and learned fri^J^^he late^Lord Chancellor, during the argu- 
ment put this quejcf^m; — ‘*1? a rijiari an proprietor has S right to build 
upon a streajplfliow far can this right be supposed to extend? C^-ainly 
the addedijraot ad medium filum, for if so, the opposite proprietoiWmust 
Iravfl^jjl^iegal right to build to the same extent from his sid^.’ It b^|^ 8 
^ t^ine to be clear that neither proprietor can have any right to abridjk 
SKthe width of the* stream, or to interfere with its regular flow ; but anyJ 
thfng done in alveo wliich produces no sensible ^iPect upon the "stream h 
allowable.’’ • . • 

Lord* Wesibury concluded by saying: — It is wise, therefore, to lay- 
down the general rule, that oven tlmugh immediate damage cannot b( 
described, even though ihe actual loss camiot be predicated, yet if ai 
obstruction be made to the current of the stream, that obstruction is on€ 
which constitutes an injury, wliicli the Courts will take notice of as am 
ericroacliment, which adjacent proprietors have* a right to have re- 
moved.” 

Kali Kissen Tagore v. Jodoo Lai Mullick.— In Kali Kissen Tagore 
V. Jodoo Lai Mullick,^ the Privy Council adopting the ratio decidendi of 
the judgment in the case just mentioned, as pointed out by Lord 
Llackburn in Orr Ewing v, Cohjufloun,^ lield that where the encroachment 
on the bed of* the sti'eam (in that case a non-navigable one) is so slight 
^ as not to cause any sensible alteration in the" flow of the w£rter, it is not 
sucih an injury to the right of the proprietor on the opposite side as 
would sustrfin an action. . 

Overflowing land above or below— ’Without a grant, covenant, or 
prescription, a riparian proprietor has sio right to bank up and pen back 
the water of a natural stream, and th^eby inundate or overflow the 


1 In America the law is otherwise. There it is necessary to show tliat essential dacpiLge 
has been or is likely to be sustaiued by reason of the erecti&i on the alveus. Norway Plain 
Co, V. Bradley f 62 N. H. (Amer.) 108. ^ * # 

* Ii. H. 6 Ind. App. 190 ; 6 Cal. Lf U. 97. 

• a App. Cas. 889* * 
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lands of riparian proprietors and other landoTyr«5rs abC^ve him 5* nor has 
he a right to discharge the water of the stream so vehemently and in 
such excessive quantity as to .overflow the 'lands of riparian proprietoi^a 
and other landowners below him.® &mh acts jamount to an illegal 
unauthorised appropriation of the landsiBi^others persons, and a nutsaneS 
is thereby committed for which the person mjftnred may recover damages 
snffered by him, and iflay also obtain an to prevent repeti- 
tion of Jbhem in future. . * • 


^ 9 Rep 69; Coop/’r v. Bar W, 3 Tannt. 79 ; Wright r 1 Sltn. 4 

St. 1 Jj, J. Cli. 94; Atigell on Watercouraos (7th cd.) } 330; Gould on WaJ3l||||^S 210- 
2LyP; Goddard on Easomenta (3rd ed.), 300; Becharam ChowtUny v. Puhiihnaih .7?ia, R. 

|ri)dx.) 53; Subrffmamya Ayyar x-. Rama Chandra Ran., I. L. R. 1 Mad. 335; Abdul Hakim v. 
¥ione»h Dntt, 1. L- R. 12 Cal., 323 ; Imam Alt v. Porfis Mundul^ I. L. 8 CaK, 468 j 10 Cal. 
fj. K. 39G; R^irn Chandra Jana 'n Jihan Chandj-a Jana^ 1 B. L. R. (A. C.) 203. Owners of iM?a- 
Ajiparian lands are also entitled to\ise the stream for drainage, and if their lands he overflowed 
Ijby Jhe netting hack of the water of the stream, they are entitled to recover daina^es. Gould 
^ Waters, § 210. 

^ Angell on Watercourses (7th cd.) § 335, " 
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Obl%ations of tlio owner of land which m sprinj^ arises or upon which rain falls, when th<5 
** water originating from sttcjpfiouroos flows on in a defined (fhannel — His obligations, when 
such water does not ilow ii}«a defined channel — Broadben.t v. HamfdMQiam-^M^ggwv 
■' Chuckerhntty vi ^koohioH Mohun Bhnoya-^ho Indian Easements Act s. 7, illust. (jjj^ — Bnm- 
flfhiry of thQ 4 ill^ 6 wrincF<*followod in^,ttie different States in America — Rights in a natar^Kr&am, 
when it ^coivos a portidh of its suj)ply from artificial sources — How far riparian^i^hta 
granted to a non-ripafian ]>roprietor — Stockport Wateni'orkh Go. v. Poifer^OrT^ 

T Tndmordpti Mill Co. — Opinion of Lord Bramwoll — Kon.^it v. Greof Eastern Riihuay Cr)'^ 
Kosnlb of tjio antl^oritiGa — Nuitall v. BrctceiocU — Crnssteij v. Lig lit ou'hr - Theory oi titl^ 
by appropriation — Mason v. JliH — Mr. Angoll’s argnment-* Whether proof of a^taal percep-1 
*tible damage essential to anstain an action for infringement of riparian righl s — Whetherl 
approhensis>n of possible damage necoMsa'ry — Surface drainage — Rights and obligation^ of J 
adjoining landowners with rospeot to snrface drainage — Whether a propiietor of lowor| 
^ land has any right to prevent the flow of surface drainage from land higher above- 
Boraan law — French law — English law — Anglo-Indian law — Extent of the right of thb| 
proprietor of higher land to discharge surface drainage — Argumeui in support of a right to 
a reasonable user — Doctrine of reasonable user not countenanced in England —Liabilityl 
of the proprietor of higher hind, whou the surface drainage, in consequence of cliange of 
level of that land, capsc.s damage to the piroprietor below— Suh^rrariean stream — Itights and 
obligations of landowners with regard to water running in subterranean streams — Dickiuson 
V. Grand Junction Canal Co. — Extent of the rights of landowners with r d to the use of 
the water of subterranean streams — Subterranean ]>ercolation — Righ’ ,id obligations of 

landowners with regard to subterranean porcolatiojis — Acton v. Blundell-^Ghasemore v. 
Richards — Niiui River Co. v. Johnson — BaUacoi'kish Silver Lead and Copper Mining Co. v, 
Marrison — Grand Junction Canal Co.tv. Shugar — Roman and Scottish Jaw — Whether, 
according to English law, presence of malice creates any legal responsibility in the person 
intercepting fiabterranOan percolation— American view— Discussion of the point — Pollution 
of surface drainage and siibtorranoaii peroolations — ZTr>dt/A;tat)nft v. B n nor -- Ballard v. 
Tomlinson. * 


I iiave^n the preceding lecture dealt generally with the nature and 
mode of enjoyment 6f the rights which riparian proprietors possess in 
natural streams flowing through or hf their lands. I shall now proceed 
to discuss some collateral topics which op^tasionally arise in ocunmation 
with the use of the water of such streams, as well as to point out to you 
tlie nature of the rights of landowners in respect of surface drainage, 
subterranean streams and subterranean percolations. * • 

Obligrations of the ^wnei of land in which a spring arises or orer 
which rain falls, when the water originating from such sources flows on 



294 


KIPAmAN BlGilTH. 


m a defined Ohannel. — The first question tbaf I shall deal .with is, as 
to the rights ahd obligations of the owner of the land in whbh a spring 
arises or over which rain falls or* within which a popl or a lake lies, 
when t]^p water originating fronr 8u<^ soui*oe8 flows on in a defined, 
channel. X have, to some extent, already anticipated thei answer to 
this question in endeavouring to ascertain the point from which a river 
or stream may in contemplation of law be said to begin.i It is, as I have 
pointed out, the natural and defined cWnnel made by flowing water, how-^ 
evei* jAnute such channel may be, that -establislnfs legal relations or 
creajfc correlative rights and obligations between '‘persons through or by 
wjppse lands* the channel runs. If such channel commences at the source 
P the spring,* or at so short a distance from it that the intervening space 
Icould not have been furrowed into a defined channel by the water flowing 
Jover it,® or if it begins from the margin of the pool or lake^, the case* is 
simple enough. The owner of tlie Itfnd in. which the spring arises or 
within which the pool or lake lies is in that case brought within the 
/range of those legal relations wliich the flow of water in a well-defined 
natural channel creates, and in respect of the use of the water of the 
"spring the law casts upon him the same obligation as that which it 
does upon the lower riparian proprietors situated on or along tlio channel, 
whether the supply fr#m such sources be perennial or* intermittent.^ So 
too, the owner of the land on which rain falls, becomes subject to^ 
riparian obliga-tions in respect of those waters, that flow beyond his bound- 
ary in a defined channel.^ 

In Dudden v. The Guardian of Clufton Pollock, C. B., said 

It 

“If there is a natural spring, the water from which flows in a natural 
channel, it cannot be lawfully diverted by any one fo the •injury of the 
ripj^rian proprietors ” — “ibis was a natural spring, the waters of which 


* Suprat 78-80. #• 

^ * DuUden v. Guardians of Chitton Umon^ 11 Ex. 627 ; 26 L. J. Ex. 14-6 Cf. Van Breda v, 
Silberhauer, L. R. 3 P. 0. (88) 99 j Canumsis loners of French Hoeic v*. Huc;Oy 10 App. Caa 836. 
S66 obsOTvatiQiiB of Eric C. J. in Guved v. Martyn^ 19 C. B. N. S- 732; 34 L. J. 0. P. 363. 

* Ennor v. Barwelli 2 Giff. 410; 6 Jjir. N. S. 1233. *■ 

Method of Law,»,(Apd^.)- b. 20. * It has been held by the MaJras High Ooart 
that,^^f the surplus water of a tank flows in a defined natural clifuinel, riparian relation is 
thereby established between th» owner of the land in which the tank lies and every other 
person tjjrongh whose land the ohannol passes. Rayappan v. VirahhadrUf I, L. R, 7 Mad, 630. 

* Ferumal v. Ramasaniif I. Ii. li., 11 Mad. (16) 18. o 
Xbid, Cf. Rayappan v. Vh'abhadhray I. L. B. 7 Mad. 630. 

» 11 Ex. 627 ; 26 L. J- Ex. 146. 
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had acquirod a natural cjjtannel from its source to the river And Martin, 
said A^riyer begins at its source, when it comes to the surface, and 
the owner of the land on which it rises cannj)t monopolise all the water at 
the. source so as \o prevent, its reacliing the lands of other proprietors 
TU)wer.down,” . ^ 

His obligations, when such w^ter does not flow in a defined channel — 
But, if the channel does not begin" at the spring-head, or if the water fall- 
ing as rain from the sky or. •oozing out from a swamp or a bog or over- 
flowing from a pool^or lake, flows over the land as Aer^ surface . water 
in no definite channel, even tliough such water afterwards feeds a well- 
defined natural watercourse, no legal relations are established between 
the owner of the land in which the spring arises or over which such surfaf 
water flows^ and » the riparian owners through or by whose lands sucl^ 
watercourse runs. Such water is, in the eye bf the law, the moisturd 
and a part of the soil, and belongs,to the owner of the land upon which it^ 
is foiinrl,# to be used by hiip, if to liis advantage, or to be got rid* o£ ’ 
by liiiii in any mode iie pleases, if to his detriment. ^l 

Broadbent v. Ramsbotham — The judgment of the Court of Exche-lj 
quer in tlie leading case of Brofjdhmt v. Ramshotham, quoted withap-^ '^ 
probation hy Mr. Justice Wiglitman in the opinion which he delivered on*\ 
behalf of the the U^aniod Judges, who had been summoned to attend the ' 
• House of Lords in the case of Chasemore v. RichanU,'^ and recognised by the 
House of Lord sitscdf as a sound exposition of the law on the subject, is 
generally cited as an authority for this doctrine. In that case, 
the plaintifl: had worked his mill for fifty years by the stream of 
a brook wliich was supplied bj the water of a basin or pond formed 
by landslips^ and Qllod by rain, a shallow well supplied by subter- 
ranean water, a swamp adjoining thereto, •and a well formed bj a 
strccam springing out of the side of a hill; the waters of all which 
oocasio'nallj* overflowed and ran down the defendant’s land in •no 
definite channel intp the brook. The defendant, for agricultural and 
other useful purposes, had dug a drain, in his land, the effect of which 
was tq^ divert these sources of supply loathe brook. The action was for 
this diversion, and the Court of Exchequer lieM that the plaintiff had no 
right, as against the defendant, to*the natural flow of any of the waters. 


). J. Ex. 115. Ilatostron Y. Taylor, U ^x, 369 j 26 L. 3Sj 

3x, 29J ; 22 L *J. Ex. 137. ^ * 


* 11 Ex. C.02 ; 25 L 
Qreatrm r. Batyn^ar^, 8 Ex 

• 7 U.I 4 . 0. 349 J Sa L. J. Ei. 81 J 5 Jar. N. S. 873. 
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and was not entitled to recover, Baron Aldersoji^ in delivering the 
mont of the Court, said: — JSTow, we tliinlc that this^water, both that 
which overflows and tliat which sinks in, belongs absolutely to the defen- 
dant on whose land it arises, and is not aj^ected by any right of , the 
plaintiff.' The right to the natural flo\^ of the water in the brook mv 
doubtedly belongs to the plaintiff; but we think this right cannot extend 
further than a riglit to the flow in th^ brook itself, and to the water 
flowing in .some defined natural channel, either subterranean or on the 
surface, commuipcdfling directly with the brook itself.^ No doubt, all the 
water falling from heaven and shed upon the surface of a hill, at the foot 
of which iU runs, must, by the natural force of gravity, find its way to 
Jihe bottom and so into the brook; but this does not prevent the owner 
fr)f the land on which this water falls from dealing cwiih it as he may 
j^lease and appropriating •it. He cannot, it is true, do so if the water luis 
Aarrived at and is flowing in some natiiral channel aheady formed. But 
khehas a i>erfecfc right to appropriate it before it arrives at sindi a channel, 
yjn this case a basin is formed in his land, which belongs to him, and 
hthe water from the lieavens lodges there. There is here no watercourse 
^t all. If this water exceeds a certain depth, it cst'apes at the lowest 
Icpoint, and squanders itself (so to speak) over tJie adjihiiing surface. The 
owner of the soil has clearly a right to drain this shallow pond and to 
get rid of the inconvenience at his own pleasure.... The same may be said 
of the swamp of sixteen perches, which is merely like a sponge fixed (so 
to speak) on the side of the hill, and full of 'water. If this overflows it 
creates a sort of marshy margin adjoining; and there is apparently no 
course of water either into or out of it, on the surface of the land.,., The 
well at this point is also in simili casu. It is not found in^tlie ease that 
it has any adhtermneau eommauication with the brook. But no doubt, 
when this well overflows, the ovorfi<»w pours itself over and down the de- 
clivity towards the brook. But this gives no riglit to the water.' ’ As to the 
well formed by a stream springing out of the side of,a hill, the wa.ters of 
which occasionally overflowed and van down the defendant’s land iu node- 
finite channel into the brook, the Court said : — “ There i« also, we think, 
nothing found to take the water from this well out of the same class aS the 
thpee former cases ; we must consider the stream at its beginning and not 
after it has arrived at the natui’al valley communicating with the reservoir. 
If the water after having arrived there had been then diverted, the case 
wofild be different. The water falling from heaven on the side of the 
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hill, we lifive before said, may be appropriated, tlioug'li not after it has 
once arrived at a^efined natural course 5 and the question Here is, whethd5r 
this water in its^ first origin, and bjfore it* has arrived at any defined 
, natural watercourse coq^eying onwards towards the brook^ has not 
been hiterc^ted*by the defendants drain and so appropriated by him ; 
and we think it has. For what •are the faclsP The water in dispute is 
only the overflow of a well, and the well is now prevented from overflow- 
ing; but when before it ifid overflow, it ran into ditch* (the lowest 
adjoining ground) made artificially and for a different purpose, running 
beside a hedge. This was no natural defined watercourse. After this, 
it squandered itself over a swamp made by the feet of cattle treading 
about, and it is not till long after this, that what still remained of it 
found its way into what may then perhaps be correctly called a definite 
naliural watercourse, receiving this and probably other water from other' 
sources 

• . ® 

Maggun Ohukerbutty v. Bhoobun Mohun Bhooya.—This decision 

Has been followed in India in several cases, * and a similar doctrine 
hns been laid down. In Magyiin Glmcicerbutty v. Bhooh'fn Mohun Bhooya^^ 
in the Court of the Sadder Dewani Adawlat at Calcutta, the water 
arising from excessive rain and floods, flowed over the surface of the- 
defendant’s high la^id to that of plaintiff’s, vvheiie they formed three 
different channels by means of which plaintiff irrigated his lands. 
The defendant erected on his own lands an embankment by means 
of wliich the flow of the surface waters was arrested and prevented from 
reaching the channel on plaintiff’s land. Plaintiff thereupon brought an 
action for the removal of this embankment. The Court in the course of 
its judgment observed : — “ That after waters have reached a natural chan- 
nel, each party through whose land it flows, has a right to the advantage of 
the stream flowing in its natural course over his land, and to use the same as 
he pleases for any purposes of his own not inconsistent with a similar right 
in the proprietors of 'the land above or below, is undoubted; the only 

* Chucli6vhutty v. Bhoobun Mohun Bhoot/ay Cal. S. D. 1857, p. 13211; Muthoora 
Mohun Jliytefi v.^Mohendra Nath Fal, Cal. S* 1860, p.^d01 ; Kena Mahomed, v, BohOytoo^Sjircarf 
Marsh., 606; Luchmee Perfihad v. Fiizelutunnissay 7 Suih. iv. E. 367; Bunsee Sthoo v, KaU^ 

18 Suth. W. R. 414; Chumroo Sing y. MidliK'k Khy rut Ahmed, 18 Satli. W. E. 526; 
Khoorshed Hossein v. Tedc Norain Sing, 2 Cal. li. E- 141 ; Robinson v, Ayga Krishnamo,, 7 Mad. 

H, 0,(37)46 j Rayappan yr. l^travadhra^ 1. E. 7 Mad, (63U) 531; Rerumal v, Mdmammif 

I. L. R, ’ll Mad (16) 22^ 

• Cal. S. D. 1857, p. 1324, 
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question before us, is whether one proprietor ctjan Imve any right as 
against anotbef regarding waters previous to their a?‘ rival at a defined 
natural watercourse/’ After^alludin^ to the absence of any case in point 
in the reports of their own decisions, tl^ learnqji J'udges quoted a passage^ 
from the judgment of Baron Aldersoii; which I have iklreac|y cited, and 
thus continued : — “ With this ruling we entirely concur, for it seems to 
be founded on tlie acknowledged principle that though a party is not to 
do anything to injure his neighbour’^ prop?^A’ty, yet he is not restrained 
from doing any lawful act incident to the enjoyment 4*f bis own property. 
As then we consider that the prevention by defendant of the surface 
water flowifig from his land to plaintiff’s, is a legal act, incident to the 
enjoyment of his own property, we are of opinion that plaintiff can have 
no action against defendant for the act in question.” * 

The Ihdian Easements Act, s. 7.“ Section 7, illustration (g), of the 
Indian Easements Act (V of 1882), mlso j:ecognises as a natural right, 
the right of every owner of land to collect and dispose 'wdtliiu his 

own limits of all water on its surface which does not pwss in ''a 

defined channel/’ 

Summary of the doctrines followed in the different states in Ame- 
rica. — In America, however, the law upon this point varies in different 
states. In Mr. Gould’s treatise on the Law of Wafers, the law of that 
countrj' has been thus summarised: — 

“ According to the rule of the ('loinmon law, wliich is accepted in 
England, Massachusetts, Mriine, Vermont, New York, New Hampshire, 
Hliode Lsland, New Jersey and Wisconsin, a landowner may appropriate 
to Ills own nso or expel from his land all mere surface water or super- 
ficially percolating waters, in draining his soil for ajfriciiltftre, in coliect- 
ing^it for domestic purposes, or for the sole purpose of depriving an 
adjoining owner of it, and any person, from whose land it is withheld or 
whose water supplj’ is deideted, will, in the absence of an express grant, 
have no right of action for stkch diversion or obstruction. In New Uainp- 
sbire, a landowner may disturb th^ natui'al drainage only to the degree 
necessary in the reasonable usq of his^own land, and what itf,,8uclt'“reason- 
able use is ordinarily for tbe jury to determine under appropriate instruc- 
tions. f 

the Civil hi^w, the lower of two adjacent estates owes a servitude 
to the upper to receive all the natural drkinnge; and the lower owner 
cannot reject nor can the upper withhold the supply, although either, for 
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tbe fiuke ot iriiproWng Ifh .luiid, according to the ordinary inodes of good 
husbandry, tna}^ somewhat interfere with tbe natuml flow of the watcf. 
Interference wij^b tbe natural flow o^ surface water is regarded as a nui- 
.sailce, for which nomin^h (fem|^e8 inay be recovered with on J proof of 
Sctuat damift-ge. • The Oourts of Pennsylvania, Illinois, North Carolina, 
California, and Louisiana Jiave adopted this rule, and it has been re- 
ferred to with approval by the courts of Ohio and Missouri , ’’a 

Rights in a natural stteam, when it receives a portion of its supply 
from artificial sources. — TJie lights of riparian proprietors ^ to the use 
and to tbe flow of water of a natural stream, are not in any way 
altered by tbe cireumstauce that tbe etroain receives a portion of its 
supply from artificial sources. Watei's from such sources as soon as 
they reach *tbe natural stream, become a part of it, and subject to the 
satne natural rights in the riparian proprietors, as those which the law 
annexes to the water of such a strCjam, when it is supplied by natural 
feeders. *But such rights do not attach to the waters until they have 
Reached the stream ; nor does any obligation arise on tbe part of the 
originator of the artificial supply to coutiuue the same> 

How far riparian rights may be granted to a non-riparian pro- 
prietor. — A question of considerable nicety and difficulty^ discussed of late 
years in some of the English cases, is, whether a niparian proprietor ban 
grant to a non-riparian proprietor a license to exercise any of those rights 
which are incident only to soil bordering on a stream. Primfi facie, the 
only conclusion wdiich, apart from other reasons, a consideration of the 
nature of the real foundation of the riparian rights, namely, the contact 
of land with the flow of the stream, would warrant, is that such rights 

cannot be sewred fitnn the riparian laud, and be assigned independently 
of it. * * 

Stockport WateiVorks Co v. Potter. — In Stockport Waiorworks Co» 
V. Trotter ih.Q plaintiff, coinj>any, who had bought from a riparian owii^r 
certain waterworks,* not situated on ripaijan lands, and also the use 
of certain tunnels and conduits running from a natural stream through 
the rip^ian lands to the waterworks, sut^ a higher riparian owner for 
polluting the stream. Tlie majority of the CoifVt of Exchequer, BramVell, 
B., dissentiente, decided that such a grant, tjiough it might be vaiid 


i Ootild on Waters, §§ 265 — 206. , 

8 Wood V. Waud, \Ex, (748) 749 ; J8 L. J. Ex. (305) 314. 
8 8 H. & C 800. 
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a<?aiiist the grantor, could uot cuni’er on the griiftiee ll]% rightg^ of a ripa- 
r*iau owner, ^6 as to entitle him to sue other persons in his own name 
for infringement of them. They considered that the rigjits of a riparian 
owner wgre so annexed to the soil 'thai^they oopjd not be granted avray.^ 
The reason for the decision of the majority is contained in ^the foUotf- 
ing passage in the judgment of PoUock, C. B , — ‘‘There seems to be 
no authority for contending that a riparian proprietor can keep the land 
abutting on the river, the possession of whicC* gives him his Water-rights, 
and at the same time transfer those rights or any of them, and thus 
create a right in gross by assigning a portion of his rights appurtenantT. 
It seems to us clear that the rights which a riparian proprietor has with 
respect to the water are entirely derived from his possession of land 
abutting on the river. If he grants away any portion of his fand so abut- 
ting, then the grantee becomes a riparian proprietor, and has similar 
rigjits. But if he grants away a portion of his estate not abutting on 
the river, then clearly the grantee of the land would have no water- 
rights by virtue merely of his occupation. Can he Lave them by expreA 
grant? It seems to us that the true answer to this is, that he can have 
them against the grantor, but not so as to sue other persons in his own 
name for an infringement of them.” 

Ormerod v. Todm^den Mill Co. — The same vieW has been main- 
tained ill the recent case of Ormerod v. Todmorden Mill where the 

Court of Appeal approved of the decision of the majority in the case I 
have just cited. There the defendants, who were not riparian owners, 
had, by means of a pipe laid through tlie land of a riparian owner, con- 
ducted water to their works, and after using it for condensing purposes, 
returned it to the stream below the point at which it had been taken, 
in a heated condition, and almost inappreciably diminished in quantity, 
at a little distance above the estate of the plaintiffs, who wer^ riparian 
proprietors, and had been in the habit of conducting waCer from the 
river to their mill. Upon these facts, Cave, J., held that the plaintiff's 
rights had been sufficiently infring;3d and awarded him damages, “ on the 
ground that a riparian owner -cannot,, except as against hiipself, confer 
on one who is not a riparian owner any rignt to use the water of the 
Bti’eam, and that any us^ir of the stream by a non-]|*iparian proprietor, 
even tender a grant^from ii riparian proprietor, is wrongful, if it sensibly 


11 B. Dt 155* Cf. Whaley v, Laing^ 2 E S N, 476 ; 26 L. J. Ex. ^27 ; reversed in error, 
a H. & N. G7G ; 27 L. J. Ex 422. 
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affocts tbe^flow of. the «rater bj the lands of other riparian proprietors/* 
This judgment \%xs upheld in the Court of Appeal. The present Master 
‘<of the Rolls said ; — I am prepared ^to say^tluit for the reasons given by 
^Poliock, C. B. and Ohannjajlf B., J^igree with tlie judgment of the ma- 
jbrity’of th^ Court in Stoc'kportyV'ater works Co.v, Potter:^ the grant of 
a right to flowing water by a riparian owner is valid only against him- 
self and cannot confer rights as against othei’B, The law us to flowing 
water is part of the Commtha law of England; but it only exists as be- 
tween riparian owners ; it does not extend to those whose lands do not 
abut on streams and rivers.” Bowen, L. J., was of opinion that, ‘‘ the 
rights of a riparian proprietor are inseparably attached to the soih” 

Opinion of Lord Bramwell. — The opposite view maintained by Lord 
(then BaroiO Bradiwell, was supported by him by an ‘argument,* which 
he* thus expressed: — ‘‘ The principle on which it seems to me the plaintiff 
is entitled .to recover is ll^is : as a general rule, when a man has a 
property,* he may grant to others estates in and the rights of enjoyment 
df it, and the grantees may maintain actions against those who disturb 
them. A man entitled to land may grant leases, may grant the exclusive 
herbage, a right of depasturing, a right of way, a right to game. He 
may grant the mines underneath, or the right to get minerals, and other 
rights in or over •the property, or of enjoyment ^ of it. So, if the land 
is covered with water, he may grant rights of fishing. And in all these 
cases the grantee may maintain actions in respect of the rights granted.” 
This reasoning appears to be almost unanswerable ; it has not, how- 
ever, met with the .approbation of any of the learned judges who have 
had occasion to consider it in subsequent cases. 

Kensit Great JEastern Railway Co —The qualification, ‘ if it sen- 

sibly affects the flow of the water by the landTs of other riparian proprie- 
tors ^ annexed to the latter branch of the proposition laid down in the 
case to whfch I have just referred, and which is to the effect that any user 
by a non-riparian proprietor, even under a grant from a riparian 
proprietor, is wrongful, ts deserving of particular attention and is 
exemplified in the later case of Kensit v. Great Eastern Railway 
There the defendant, railway company, bought from the "plaintiff, 
a riparian owner, a parcel abutting on the stream, and above the parcel 

^ 8 H,& C. 300. ^ « 

■ See observations^ of Bramwell, B., in Nuttall r, Bracewell, L. li, 2. Zx. 1 ; 36 Ii. J. 1, 

• 23 Oh. D. 606, (in the Court of Appeal) 27 Ch. D, 122. 
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left to the plaintiff. An owner of land acjjflining® this of the 

fief endan ts, bift not abutting on the stream, under a r license or grant 
from the defendants, laid Jwo piges through their hpids, by one of 
which water was pumped up, ahd, ^ter bedpg used for cooling or Gbn* 
densing purposes, used to be discharged back into tke stream ^ feV 
feet lower down by the other. The water thus drawn up merely per- 
formed a little circuit and came back into the stream undiminished in 
quantity and uninjured in quality. ^ Upon ‘these facts, the plaintiff 
who was a lower* riparian proprietor, prayed for an i» junction to restrain 
the defendants from allowing^ the water to be taken through their 
laud, and flie licensee from taking the water in this way. It was 
contended that the attempt to put another person in the position of a 
riparian proprietor was a wrong, in resj^ect of which the plaintiff was en- 
titled to maintain an action, on the ground tliat the riparian proprietors 
are^ a body wIjo cannot be added to, exfiept by acquisition of a portion of 
the bank of the river, and an attempt to do it in any other 'way was there- 
fore wrongful. But Pollock, B., held that the plaintiff could not main- 
tain the action, inasmuch as the acts done by the licensee of the 
defendants had not sensibly affected the flow of the stream. The Court 
of Appeal upheld his decision. 

Result of the autlkorities. — The result of these cases seems therefore 
to be that, a riparian proprietor can sever liis riparian rights from his 
riparian estate and confer them on another who is not a ri2)ariun owner 
by grant or license, and such grant will be valid so long as the grantee 
or licensee does not transgress the limits (as to the extent of user), 
within which the riparian proprietor himself was bound to exercise his 
rights. • ® 

^Nuttall V. Bracewell — There is another class of cases in which a 
riparian projjvietor for the purpose of obtaining a greliter momentum of 
fall of the water at his own mill, has, under an agreement witli a higher 
riparian proprietor, constructed a goii or artiiicial cdt on the land of the 
latter and received a supply of water through it. In Nuttall v. BraceimlV^ 
Pollock, C. B., and Channel], B.^ held ^hat in such a case the dtVersion 
of the stream by means o*f a goit, an open tliough artificial channel, 
amounted to a division of the stream into two channels, and that the 
plaintiff as a ripariajt owner on the goit, bad all the rights which a 
riparian owner would have had on a natftral stream. This reasoning 

» L. R 2 Ex. 1 ; 36 L. J, Ex 1. 
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&€>e)ai0 to bo hardly satisfactory, because it involves the position that 
natural rights cax^be acquired in an artificial stream, which Lord Justicef 
Cotton, in Kensit v. Great Eastern Bailway 0^.,^ declared to be a contradic* 
tiondn terms. Martin, B^.;^arrived^t the same conclusion upon the ground 
that the owrjers of two adjoining closes may agree together for their 
mutual bene^t to take water through a gOit from the close of the one 
into the close of the other, returning the wat(?i' to the stream in the 
close of the latter, and there\>y doing no injury to any one^ ‘the law 
favours the exercise of such a right; it is at once benefi-cialto the owner 
and to the commonwealth’. This decision, however, it is conceived, 
may now be supported on the ground that, as user by the plaintiff was 
within the strict limits of the rights of his grantor, a riparian proprietor, 
he must bo faken lo occupy the same position as a riparian proprietor 
does, and as such entitled to protect himself against any infriiigcrfient of his 
rights by any oilier riparian ppiprietor higher up or lower down the stream. 
There exists no doubt a distinction between the previous cases and the 
l^lst one, namely, that in the former, the person who claimed to use the 
water of the stream through a pix>e or an artificial cut, was the defendant, 
whilst in this case he was the plaintiff. But 1 do not think that this 
distinctu>ii makes any material difference. 

Crossley v. Ligtitowler.— 6V<ii^i,'/ey v, Llghtowlei^^ was a case almost 
similar in its circuiiistances with the last one, with this difference only, 
however, tliat in the former the injury complained of was pollution of 
the stream, while in the latter it was excessive abstraction of the water 
of the stream. But Lord Chelmsford, L. C., arrived at the opposite conclu- 
sion, though Nutiall v. J3riic<nvcU^\xini been cited before him in aj’gument. 
But in Ilolkm' v. Jthrritt,^ the rule laid down in Nnttall v, Bracewell^ 
was re-afiinned. ,, 

Theory of title by appropriation.— To enabte you to gain a clearer 
insight iut?t> the nature of these water-rights, I shall notice briefly "the 
BO-calied theoiy of • title by appropriatio«, which has been discussed 
on several occasions and appears to have prevailed in the earlier decisions 
of the«Coui^ts in England,^ Water fluwiijg in a stream has sometimes 

» 27 Ch. D. 122. • J.. R. 2 Ex. 1 ; 36 L. J. Ex. 1. • 

* L. E. 2 Ch. 4,78 ; L R 8 Eq 279 ^ L. R a.^Ex. 107 j L. R. lo Ex. 50. 

• Williams v, Moreland, 2 B. &^C. 910 ; 4 Dowl. & R. 583 j ISealy v. 8haw^ 6 Sast, 203; 
Baimders v. Keivmmf 2 Ji. & Aid. 258 ; Cox v. Math&ws, 1 Vent., 137 ; Liggins r» Ing^f 7 Bing 
692 J Frankum v. Falmouth, G C. A P, 629. 
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been said to be publici iuris, and sometimes. a^bGnticri vacans^ to which 
the fii'st occupant acquires an exclusive ri^ht merely by reason of such 
prior occupancy ; it has beeiu contended that the first person who can get 
possessiojn of the stream, and apply it to some^ pVirposes of utility, has 
good title to it against all the world, including the proppetor bf tlfe 
land below, who has no riglit of action*aga.iiist him, unless he has already 
applied the stream to soifie useful purpose also, with which the diversion 
interferes ;• and that if he has not doi^e so, *flie first appropriator may 
altogether deprive him of the benefit of the watm'. “ If a stream,” 
said Blackslone, he unoccupied, I muy erect a mill thereon, and detaih 
the water, y^i not so as to injure my neighbour’s prior mill or his meadow, 
for he hath by the first occupancy acquired a property in the current”.^ 
This, howevp, he said, merely in illustnition of his theory, that title 
to things* was acquired by occupancy. But, in aiiotlier portion of liis 
Commentaries, he snid : There are fiome few things wliioh, notwith- 

standing the geucrul introduction and continuance of property, *must still 
unavoidably remain in common, being such' wherein nothing but an 
usufructuary property is capable of being had ; and therefore they still 
belong to the first occupant, during the time he holds possession of 
them and no longer. Such (among others) are the elements of light,, 
air, and water, whieW a uian may occupy by means bf his windows, his 
gardens, his mills, and other conveniences.”® 

This last passage shows that, even according to Blaclcstone, right by 
prior occupancy is commensurate with the quantity of water actually 
appropriated by severance from the stream,^ and not with the extent of 
diversion or interruption which the firs! occupant may Lave made of the 
flow of the water ; for it is absurd to suppose that*the abstraction of a 
glopule of water from a flowing stream to-day can create any right to 
another globule which nray possibly hereafter form a part of the stream, 
but which is yet on the mountains. However that may be, a uniform 
course of modern decisions*, guided indeed by a truer conception of the 

« 

‘ 2 Blaok Comni. 402. 

Comm, 14. *e « © 

• Cf. Mason v Hill, 5 B. & A^. 1 ; Emhrey v. Owen, 6 Ex' (353) 369 ; Lyon v. Fishmongers* 
Coi., 1 App. Cas p. 683, per Lord Sclborne. 

4 Mason v. Hill, 5 B. & Ad. 1 j 8 B. & Ad. 1 ; 2 Nov. & M. 747 ; Wright v, Hoimrd, 1 Sim 
A Bi., 1%; Sampsoii V, H^ddinott, 1 C. B. N. S Oil ; Cocker v. Cowper, 5 Tyrw. 103} Chasemore 
’v. Riohards, 2 H. & N. 181 ; Ilolker v. Forritt, L. R. 10 Ex. 5^; Tyler^v, Wilkinson, 4 Mason, 
U.S. R. (Aracr.), 397; Ferumalr Hamasami, 1. L R. 11 Mad. 16. 



liASOiT t?. 


SOS 

Batute of x lya ASlii»ights, has fully established the doctrine that prior 

occupation or appropriation, unless continued adversely for a period of 
twenty years, confers no right to ^he use lOf water in a flowing stream ; 
^thaet this rigjit is inherent in the^nersbip of the soil bordering, upon the 
fti’eam, an^ is 4not founded on user; that it belongs ex iure natorae to 
every one who owns property on its banks, whether he chooses to use it or 
not ; that as use does not make it, disuse does*not destroy or extinguish 
it; and that the right of ^ each riparian proprietor^ to the * use of the 
stream being at every moment of time concurrent with, and so far limi- 
ted by, similar rights of other riparian proprietors on the same stream, 
it is wholly immaterial who is first in time in the use thereof’ 

Mason v, HiU. — The leading case upon this topic is that of Mason v. 
Hil/y^ whore* Lord’Den man, 0, J., in giving judgment, said: — ^^The posi- 
tion that, the first occupant of running water for a beneficial purpose, has 
a good title to it, is perfectly truenn this sense, that neither the owner of 
the land below can pen back the water, nor the owner of the land above 
divert it to his prejudice^ In this as in other cases of injuries to real 
property, possession is a good title against a wrong-doer^ and the owner 
of the land who applies the stream that runs through it, to the use of a 
mill newly erected, or other purposes, if the stream is diverted or obstruct- 
ed, may recover fot' the consequential injury" to the mill: The Earl of 
Rutland v. Bowler.^ But it is a very different question, whether 
he can take away from the owner of the land below, one of its 
natural advantages which is capable of being applied to profitable 
purposes, and generally increases the fertility of the soil, even when 
unapplied, and deprive him of altogether, by anticipating him ia 
its applicatio|j to a new purpose. If this be so, a considerable part of the 
value of an estate which, ia manufacturing dis^tricts particularly, is much 
enhanced by the existence of an unappropriated stream of wn.ter with a 
fall, witlunrita limits, miglit, at any time, be taken# away ; and, by parity 
of reasoning, a valuajDle mineral or brine sp^ng might be abstracted from 
the proprietor in whose land it arisei?, and converted to the profit of 
anothej^* 

Mr. Aniell^s argument. — Mr. ^ngell in hi^ treatise on the"^ Law of 
Watercourses, s has put forth a most original ar^mmerit against the theory 
of appropriation. ‘‘Every. riparian proprietor,” sa3^R the eminent author^ 
^‘necessarily, and at all, times,, is using the water ruining through 
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• Palmer, 290. 
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i, c,, tlie stream — in so tar at least as tlie fertility to. the 

Kind and enhspnces the value of ik There is therefore, no or 

posterior in the use, for the l^nd of each enjoyed it alike^from the origin 
of the stream ^ • # ♦ ♦ * . 

Whether proof of actual perceptible damage essential tg sustain an 
action,-“But though the theory of title hy appropriation was thus exploded 
in Mason v. there Still lingered for a time in the Courts in England 

the notion that some act of appropriation or peIrVjeption by a riparian owner 
was necessary before he could sue for the infring€;^nent or disturbance 
of his right; or, in other words, proof of actual damage was held essential 
to entitle him to maintain an action for diversion or abstraction of water 
from a stream. But in process of time this doctrine also disappeared, and 
laler authorities since have fullj^ settled the rule that suth prdof of actual 
damage is wholly unnecessary ; that every riparian proprietor along the 
stream, albeit he has never applied the water to any purposes of 
utility, has a right to maintain an action against any person fdr an un- 
reasonable and unauthorised user of the same.^ In one sense every acft 
of diversion or abstraction of water from a stream by a riparian pro- 
prietor to an extent beyond what is incident to a reasonable user thereof, 
necessarily inflicts a sensible damage on every lower riparian proprietor - 
along the same streauj, in so far at least as such act lessens the fertility 
of his soil and thereby diminishes pro tanto the value of it ; but the 
fact that an unreasonable user of the water by a riparian proprietor, even 
in the case of a natural stream, if suffered to be enjoyed for a period 
of twenty years without opposition by the adjacent or opposite riparian 
proprietors, would by prescription ripeii^nio a title in favour of the former 
to the use of it, in derogation and possibly in total defs^aance^f the natural 
rights of ther latter, is a suificient legal foundation for the maintenance 
of an action for dainagesj^ as well as for injunction* “to restrain i^uch un- 
roasouable user, with<uit proof of any special damage ; tliouglf, of course, 
where the water of the streain has not been appropriated to any beneficial 
purpose, e, g., by the erection of ajnill &c., it is manifest that nominal 

damages only can be recovered.^^ An act of appropriation does not. create 

, \ * « 

*'6B. &Ad. 1. " ‘ 

* In such oases, the injunction is granted to avoid the inconroiiionce of repeated and buc^ 
oGBBiye aotiona. Clowe v. 8tafforclshirti Water Co., h, li: S Cli, (126) j48 j Pennington v. Brinsop 
Hall Oocd Co., 6 Ch. D 76&. 

• A . 

^8 Uochdale Cannl Co. v. Kimj, 2 Sim. N. S. 78} 20 L. J. Ch. 075 ; E^hrey v. Owen, Q Ex. 
(353) 368 i 20 L. J, Ex. 212 ; Kortham v. Hurley, 1 E. & B. CC5 ; Wood v Wuud, 3 Ex. 748 j 18 
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a right to auyioflBPiiiarigful application ^ of the water of the iffcream 
by another, but pimply measures the quantum of damages to which ther 
appropriator maj be entitled* ^ ^ 

•Whethe|^apptehensipn«of posg.ble tlama^^ necessary.— But the rule 
jast stated must,not be understood to imply that every riparian pro- 
prietor on the stream, however jemote his riparian estate may lie from 
the spot where the unreasonable user takes place, whether above * or 
below it, is entitled to irfaintaih^ an action to restrain such user. 
Abstraction or diversion of water, or the interruption or alteration of 
its flow, or the corruption of its quality by one riparian proprietor, or 
' even by a non-ripariau proprietor with his license, cannot possibly inflict 
any sensible injury on another riparian proprietor situated, say, twenty 
miles below* the ttream, so as to afford him any ground of complaint. 
Buit though actual perceptible damage may not be, yet reasonable appre- 
hension of possible damage §ven at a future time, is, according to the 
latest authorities, essential to sustain such an action. i • 

• A correct knowledge , of the law concerning water flowing over the 
surface in a defined natural channel requires that we should have some 
acquaintance with the leading principles of the law which relates to (i) 
water flowing over the surface, but not in a defined channel, or to (ii) sub- 
terranean waiter, which either flows in a known anc^defined stream, or (iii) 
percolates through the strata of the earth without any known and defined 
course. 


A minute and detailed examination of the various points which 
might arise out of the mutual riglits and liabilities of adjoining land- 
owners in connection with such wUter, is not only attended with extreme 


L. J. Ex, 305 ; Sampson v, Moddinoft, 1 C, B. N. S. p. Oil j 26 L. J. C. P. Chasemore 

V. Richards^ 7 H. L C. 349 j 29 L J. Kx 81 ; 5 Jur. N. S. 873, pf’r Lord Wenaleydale ; 

V. Birsty L. K. 4 Ex. (43) 45 ; Medway v. Romney, 9 0. B. N. 575 ; Orossley v. Zujhtowler L. 
R* 3 Eq (279)ii296 ; L. 11. 2 Oh, p 483 j B^Utt v. Morns, L. R. 1 fi L. (So, App.), 47, per Jjord 
Wostbury ; Swindon Waterworks Co., v. Wilts Berks Canal Namyation Co., L, R. 7 H. L. 
(097) 705 ; L. R, 9 Ch. 451 ; Fennivyion v, Brinsop Hold Coal Co , 5 Oh. B. 769 ; Frechette 
V La Cow25^^gf«^c Manufacturic^re de St Hj/aciwt/fe, 9 App. Cas, 170; Aiigoll on Watercoars^B, 
(7th 0d.}.«®iS^4i^-4S2, 449; Ram Ckand Ghuckerbu/fit^v. Nnddiar C h and G hose, 23 Snth. W. 
R, 230; S tchramaniya Ayyar yr .iRajn Chundra Ran, 1. L. Mad. 335; Kali Kissen *Tayore 
V. Jodoo Lai Afulliok, L. R. 0 Ind. App. 190; 5 C-d- L. R. 97. Cot*fcra, Shama Churn Chatieijiea 
V, Boxdya Naih Bmerjea, 11 Sufch. W. 2; Amatool Russool^, Jhoommh Siny, 24 Siith. #, H. 
346 i Saivmi Terar v, CoUectur of Madura, 5 Mad, H- C. 11 ^ ^ 

^ Cooper V. Crabtree, 20 Ob. D. 639 ; Kensit v. Great Eastern Railway, 27 Ch. B, 122: Orr 
Rwmg V, Colquhoun, 2PApp. Gas, (839) 853-864, peP Lord Blackburn. 
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difficult}'^, but would also take us very mucli oi tbis! 

teciure. ♦ 

Rights and obligations of acyoining landowners with^respeet to sur* 
face drainage.— I have already said witi| regard to water passing over^the^ 
surface without any defined channel tbal, the person in^ whose land such 
water rises, or upon whose land it fall^, has, according to English law, 
(followed in this respeci? by judicial decisions ^and legislation in India), 
complete dc^niinion over it, and may dispose W it in any way he chooses, 
even thongh suclj 'sfater, unless so disposed of by him^ might have ifiowed 
beyondjiis bounJary in a defined natural stream.^ Prom this principle 
of law, it follows a fortiori that, his dominion over it must be equally 
complete, when it passes beyond his limits over the land of the adjoining 
neighbour situated below him, as a continuation of ^the same surface 
drainage and without a?ny defined natural channel; and the owner^of 
the lower laud has no right to compel his ujpper neighbour to transmit 
to him the discharge of the surface water. * 

It follows further from the same principle that, after such surface 
water has arrived within the limits of the lower proprietor, he has the 
same free and unfettered control over it as the proprietor of the higher 
land in which such water originated or on which it fell ; and he is as 
absolutely free from any obligation to transmit suiiface water to the 
proprietor next below him, as the person in wlio^e land the water was first 
found was, to send on tlie water to the adjoining landowner below him- 
self. 

Whether a proprietor of lower land has any right to prevent the flow 
of snrfhce drainage from land higher above — >fow, if the lower proprietor 
has no right to compel the upper proprietor to continue the discharge 
of the surface drainage ov^er his land, even when such discharge is a 
benefit and an advantage to him, the question arises — Has he a right 
to prevent such surface drainage from flowing on to , his land *from the 
land of the proprietor above, when it is a nui8aq,ce to him ? Has he 
a right to erect a barrier on his ^land or change the level of his own 
soil, so as to prevent the flow of the water upon his land or set,, it back 
upon thedand of the adjoining |)roprietor above*him ? * 

% 

* 295—298. The toriijs in whioh this doctrine has been stated in the English cases, 

WoTild to restrict the pxerciso of this right merely to purposes of agriculture and improve^' 
Tficnt of land, bul the Indian Easoments Act (V of 1882)*, s. 7, iHus. (g) enacts the rule without 
any such qualification. ^ , * 



SURJ-ACE sDttAINA0E. 


this poiut the Courts in America have arrived 
at ^ouclusioua w^ich are diametrically opposed to one another^ Some* 
states have answered the question in the affirmative and some in the 
^uegative.i ^ o * * " 

• Roman law.— The Roman law, however, answered this question in the 
negative. It should be known ”^siaid IJJpiau, that the superior (owner) 
can claim this action (aqjbio pluviae arcendae) against the inferior, if he by 
means of any artificial vvorC prevents the water (namely, eithei; rain water 
or the overflowings of a river) from naturally | flowing^ dpwn to bis land; 
Aind the inferior owner (can chiim the same action) against the superior, 

^ if he alters the natural flow of tlie water. ^ 

French law. — The law of France adopting this rule of the Roman 
law has laid down that : — 

• Inferior lauds are subjected, as regards those wliioli lie» higher, to 
receive the waters which flow naturally therefrom to which the hand of 
man has <iot contributed. ‘ * 

• The proprietor of the lower ground cannot raise a bank which shall 
pi:‘event such flowing. 

The superior proprietor of the higher lands cannot do anything to 
increase the servitude of the lower.’^® 

English law.-»ln England there does not appear to be any case in 
the books, in which this point lias of late years been directly raised and 
discussed, though no doubt, there are dicta of eminent judges to be found 
in some cases, which substantially coincide with the rule of the Civil law. 
In Scots Mines Co, v. Lead Hills Mines Co,^ Lord Campbell is reported to 
have said: — ^^-Without any contention, the occupier of a lower field 
holds it und^ the ijervitude of receiving the natural drainage from an 
adjoining field on a higher level.^* 

Anglo-Indian law. — But in India, a uniform,course of decisions guided 


y 

» Anffell On Watercourses, (7tli ed.) §§ 108a — 108h; Gould on Waters §§ 275-276. 

• Item sciendum eat, hano actionem vel superiori adversus inferiorem compotere> no 
aqnam, quae natura iluat, opere facto inhibeat pei^ sunm agrum docurrero : ot inferiori adver- 
Bus supe«iaMe?i^ n© aliter aquam mittat, quam fluere natura solet. Dig, xxxix. 9r. 1. 13, (Ulpian). 

Tria fiunt, per quae, fundus inferior superiori servit^i lex, natura loci, consuetudo quae 
pro lege semper aooipitur. (Gothofred). ^ 

Aquam pluviam dicimus, quro dq ooelo cadit atque inibre excrescit. Dig. xxxix. 8. 1. 
(Ulpian), a % ^ 

•'* 8 Code Civil, § 640. <» -' ^ 

„ ♦ 84 L. T. 34. Of: Smith v. Kenrich, 7 C, B. (516) 566 j 18 h. J. 0. P. X72. 
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apparently by tbe doctrine o£ tha Civil law, 
established the* rule that the proprietor of land on a Ijigher level ban a 
natural right incident to the^ ownership of such soil, t^at the sTa-face 
drainage of his land (whether it arises ^om a*s^ring or fro^ rainfall or 
from flood, the waters from which sources have either origiijated *in of 
fallen on or come to such land directly, or have passed on to it from 
other land situated on a still higher leveU) shall be received by the pro- 
prietor of the land below,® though, no doubtJ*it has been laid down at 
the same time that flus duty on the j;)art of the loAver .proprietor, or this 
‘ servitude,’ as It is called, which the lower land owes to the adjoining* 
higher land, does not extend so far as to compel him to keep his land in a 
marshy state, hut that it is fulfilled if he merely provides a passage for 
such water over his land.® * • 

The riidiau Easements Act (V of 1882) S. 7. illus. (i) has adopted 
the rule laid down in the above decisions. 

* Extent of the right of the proprietor of higher land to discharge 
surface drainage. — This right of the proprietor of the upper land does not 
extend to the discharge of surface water from bis own land over that of liia 
neighbour by collecting it into drains or culverts or artificial channels.* 
But it has been held in America that, although the obligation of the 
lower proprietor to receive surface waters applies only to waters which 
fl.ow naturally without any act of man, it is not to be understood 
therefore that the upper proprietor is not permitted to do anything on his 
own land; that the lav^nly intends that he should not discharge upon 

^ Hameedoonninsa y. An und Moi/ee Qath.. H. (F. B. No.) 25. .In thia caso, tho 
Calcutta Hi;^h Court decided that the proprietor of a lower laud obstructing tho flow of sur- 
face drainage from the land of a proprietor above him, is not ifablo, in* the absence of 
proof of substantial damage j it further held that, if tho higher land bo in tho ocenpaiion of 
ryots, the landlord is competent Jo maintain a suit for damages, and that tho measure of such 
rlamages is the loss of rent which tbe landlord is likely to suffer from the destruction or 
deterioration of tbe crops caused by the obstruction of water. Cf. Mam Chandra Jana v, 
Jihun Chandra Jana y 1 B. L. U. (A. C.)^03. 

2 Muthonra Mohun Myh'e v. Mohendra Nath Faly Cal. S. D, 1860, pt. II, 301 j Hameedun- 
nusa y. Annnd- Moyee Sixth. W. R. ^F. B. No.) 25 ; Kheilnr Nath Ghobe v. Frt\S£Jimio Qhtm 

Ooxooia, *7 {^th. W. li. 4)98; Fooree y. Manik Sahooy W R 287 ; Bnhrumamya 

Ayyar y Rama Chandra Raiiy 1. L, R. 1 Mod. 335 ; Khoortihed Honhain v. Teknaran Sing, 2 Cal. 
li. b. 141 ; Imam Ah v, Porr« Mti.idiil, 1. L. R. 8 Cal. 468 ; 10 Cal. L. R, 396 ; Abdul Hakim v. 
Qovebh D^tty 1. L. R 12 CaV 323, Of. Rohinaon v. Ai/ya JCnshnaina Ghanyar, 7 Mad. H. C, 37. 

S Kopil Fotree v, Manik Sahoo, 20 Sixth. W. R. 287. * * * 

^ Angell on Watercourses (7th ed.) § 271. • 
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the lowaf wetild never have fallen there hj the disposi-^ 

tioa of the plac^ alone. In Kauffman v. Griesemer^^ Woodward J., aftet 
having cited gome cases, said: — -“Thes^ cases recognise the prin- 
ciple that superior jogsvner i^y improve his lands by throwing in- 
creased waters 4 pon his inferior through the natural and customary 
channels, which is a most impor,tant principle in respect not only to 
agricultural, but to mining operations also. It ts not more agreeable to 
the laws of nature that wat^r should descend, than it is that lands should 
be farmed and mine^d ; but in many cases they canuot*be^ if an increased 
volume of water may not be discharged through natural channels and 
outlets. The principle, therefore, is to be maintained ; but it should be 
prudently applied.” 

Argument in^upport of a right to a reasonable user.— In Basset r, 
ScUishiirj^ Manufacturing Go!^ it was held that, if the owners ©f a dam 
erected in a watercourse, obstruct by means of their dam the natural drain- 
age from the land of another, even when the latter does not happen to iJe a 
riparian proprietor, and thereby cause actual damage, they become liable 
to him therefor, unless such obstruction was caused by them in the reason- 
able use of their own land or privilege. Bartlett, J., very forcibly states 
the argument in support of this doctrine of reasonable user, in the fol- 
lowing terms: — if A has the absolute and unqualified right to receive 
from and dischai'ge into the adjoining land of B, all the drainage and 
percolation as they naturally flow between that land and his own, this 
is substantially a right to the use of B’s land, practically depriving 
the latter of all beneficial enjoyment of his property, amj in effect 
amounting to an appropriation of it ; and as B and the other neighbouring 
landowners must htjve similar rights, the improvement or beneficial 
occupation of land becomes in fact impossible^ and property in the soil 
for nearly all useful purposes is annihilated. But we do not thinfi: it 
follows fi'oiii this, as some recent cases liave held, that a landowner Jias 
the full and unlimited .ownership, and the absolute and unqualified right 
of control, of all water in and upon ^his land not gathered into natural 
watercourses; for the non-existence of au ^absolute right, does not con- 
clusively disprove the existence of & qualified wght.” — As iu tlfese* cases 
of the watercourse, so in the drainage, a man may exercise his o^n 
right on his own land as he pleases, provided h8 does not interfere with 

f e 

* 26 Pena. St. (Amor.) 405^ citod m Angeli on Waterooursos (7Ui od.), 108 o. ^ 

• 43 N. H- (Amor.; 5G9, cited in Angcll on Watercourse&j §§ lOSe, note. 
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the rights of others. The rights are cori’elative,*"Cia, from n0<?e«sity 
<Sf the case, the right of each is only to a reasonable user or manftg^iment, , 
and whatever eKercise of one^i| right jr use of one’s privil^e, in such case 
is, such a reasonable user or mana^eme§'t is no^ ^n infringejnent of *the^ 
rights of others ; but any interference by one landowner with^he nfttursfll 
drainage, injurious to the lahd of another, and not reasonable, is unjusti- 
fiable.’’ 

Doctrine of reasonable user not cquntenaiiced in England.— But this 
doctrine of reas 4 )nable user has not been applied uyder similar circum- 
stances by the fjourts in England. As regards the right of a landowner ^ 
to deal with surface drainage, he appears under the Common law of 
England to be placed under a stricter responsibility than that to which 
he is subject according to the law in America. * * 

Liability of the proilrietor of higher land when the surface drain* 
age, in consequence of change of level of that land, causes damage to 
th€^ proprietor below — If a person, by deposit of earth or other ‘'material, 
raises the level of his land, and causes the rainfall on its surface to 
descend on tlie land of his adjoining neighbour (into which, but for 
the alteration in the level, such water would not have passed), and 
thereby occasions substantial damage to him, then according to the deci- 
sion of the Court of Appeal in Hurdman v. Northm Eastern Railway,^ 
the person causing damage by such artificial disposition of his land^*^ 
commits a wrong, for which he is liable to an action at the instance 
of the party injured. Cotton, L. J., in delivering the judgment of the 
Court distinguished Wilson v. Wadddl^ as applying to damage result'^ 
ing from surface water in the iiaturcl use of land, e. g?, the mining of 
minerals, and said that if any one by artificial qjpectior^ on his own 
land, causes^ water, even though arising from natural rainfall only, to 
pass into his neighbour’s land, and thus substantially to interfere with 
his enjoyment, he will be liable to an action at the suit of him Vlio is so 
injured.” 

Rights and obligations of landowners with regard to water running 
in subterranean streams.— The principles of law which govern subterra- 
nean water, when it flowsyin a*known*and defii^ed stream, ai^e precisely 
the same as those which govern water flowing over the surface of the 
earth in a visible and defined natural channel. Law creates correlative 


i 


I 3 0. P. D. 168. Of. Broder v. Baillard, % Oh. D. 6^. 
^ St App, Oas 90. 
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rights adjoining landowners with regard to 

rnuning water as soon as it is gathered into a stream notorious and 
well-defined, whether it passes over the surface, or pursues its course 
through the bowels, of the.earth,^ In limestone regions/’ says Lewis, 
*C. L,in Wheatly^ v. Bangh^ ‘•'streams of great volume and power pur^ 
sue their subterranean courses for^great distaaices and then emerge from 
their caverns, furnishing power for macliinerj* of every description, or 
supplying towns and setfcleifients with water for all the purposes of life* 
To say that these streams might be diverted or obsfruoted, merely be- 
cause they run through subterranean channels, is to forget the rights 
and duties of man in relation to flowing water. But to entitle a stream 
to the consideration of law, it is certainly necessary that it be a water- 
course in tlie pfoper sense of the term/^ If the channel or course,” 
sakl Pollock, 0. B. in Dudden v. Guardians of Crufton Union^^ ‘^is known, 

as in the case of the river Mole/ it cannot be interfered with.” 

•* > 

Dickinson V* Grand Junction Canal Co— The question whether the 

water of a subterranean stream may be diverted or intercepted by the 
owner of the land above, through which it flows, to the prejudice of 
the owner below in whose laud it issues in the form of a si)riug, or over 
whose land it flows in a distinct channel, directly arose in Dickinson 
and another v, Gurand Junction Canal Go*y whi^h, though commented 
upon and disapproved of in subsequent cases, in so far as it undertakes to 
decide concerning water percolating through the earth, remains unshaken 
and has indeed been accepted as sound authority, as regards the law 
enounced therein with respect to water flowing in defined channels under 
the surface, fn that case, a iiulPbelonging to the plaintiffs was worked 
by the watej of a river, which was supplied by a subterranean stream, 
as well as by water percolating undergroufid through a*n intervening 
strata of chalk. Th^ defendant, canal company, by digging a well at 
the summit level of their canal, and pumping up water from it by means 
of pumps and ste£yn engines, to supply jibeir canal, intercepted both 
species of underground water, whiph would otherwise have^ flowed 

and pemdatdd into the river, thereby .preventing the plaintiffs from 

• • • 

* 2S Peito. St. (Amer.) 628, cited in Angell on WaterconrseB (7th od.) § 112ii. 

• 1 H. & N. 627. . • * 

^ The etyeatn of Ingleborongh affords another instance. Phe,r on Rights of Vinter, 32. 

*•7 Ex. 282 ; 21 L. J. Ex. 241*: Wood v. Waicd, 3 Ex. 748; 18 L. J. Ex. 805 j 

Weusleydale in Chaiemoro v, Richards, 7 U. h. C. 849>j 29 L. J. Ex. 81; 5 /or. E. S. 72. 

40 
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working their mill as effectually as they The 

Court of Exchequer held that the abstraction ^ of sych underground 
water by the digging of a well was clearly a diversion for which an 
action would lie at Common law* ^or^the iy^ury done to the plaintiffs.^ 
That porlion of the jud2:ment which deals with subterranean jpercolatiorfi 
and holds that an interference with It j^s actionable, must no doubt, since 
the decision of the House of Lords in Chasemor^ v. Richarda^^ to which I 
shall have gccasion presently to call your attefftion, be taken to have been 
overruled. . • » 

Extent of fhe rights of landowners with regard to the use of the j 
water of subterranean streams. — The same reasons, which have led to the 
assimilation of the law of subterranean streams to tfce law respecting 
superficial ^vatercourses, also require that the same rtfte of reasonable 
user^ which applies between riparian owners in tlie latter case, sliotrid 
determine the extent to which each landowner, through whose land such 
subterranean stream passes, is enlitled to participate in its wat^. 

Right and, obligations of landowners with regard to subterranean 
percolations. — On the other hand, subterranean waters not flowing in a 
defined stream but merely oozing, filtrating and percolating through tho 
pores and interstices of the earth, are governed by entirely different legal 
principles. The existence,, origin, movement, and course of such watei’fe, 
are so secret, changeable and uncertain, that it is extremely diflicult, if 
not impossible, to construct in respert of them any definite system of legal 
rigl^ts and liabilities. It is as diflicult to measure the precise orbit of the 
right of each landowner with respect to such percolations, as it is to ascer- 
tain the fact, or the extent of, its violatif>n in each individii&l case. More- 
over, even if the difficulty of defining the mutual rights and liabilities of 
landowners with respect to such waters, were surmountable, the recognition 
of tWein would materially interfere with drainage anil agriculture, mining x 
and building, and various other works of utility. These and othef considera- 
tions of a like nature have induced Courts of Justice to place subterranean 
percolations, for legal purposes, the same category as the metallic 
oxides of which the earth is composed, and thus to apply to them-ifeiie same 
principle svtiich gives to the owner of tfie soil all' that lies beneath its sur- 
face, whetlier it is solid rock or porous ground or venous earth, or part 
soil, part water : Cujus esf solum ejus est Usque ad coelum et ad inferos. 

1 B. L. C. 349 ; 29 L J. Kx. 81 ; 5 Jur. N. S. 873. Cf. New Co. y, Johnson, 2 Bl. 

^ Ei.%35 ; ‘29 L. J. M. 0. 93 j e> Jnr. N. S. 374, per Cronjpioii, J., 
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Acto:ovniran!l6Bf. —In Acton v. Blundell,"^ the plaintiff’s mill wa‘a 
worked by watei%raised from a well excavated by him on his land withm 
twenty years before the action, AJ a distance of half a mile from this 
^ well, the, defendant deep^it in his own land for mining purposes 

tnd kept it^dry 4>y pumping in the usual way. The consequence of this 
was, that underground water was intercepted and prevented frOm per- 
colating into the plaintiff’s well ; and in addition to this, water which 
had already percolated info the w§ll was abstracted or withdmwn from it. 
The Court of Exchequer Chamber held that, the loss which the plaintiff ba^ 
•suffered was damnum absque injuria, and that he had no cause of action. 
The judgment of the Court was delivered by Chief Justice Tiiidal, and it 
is so instructive that I shall read portions of it to you.. 

“In tEe case/’ said his Lordship, “of a well sunk by a proprietor 
iii^his own laud, the water which feeds it from a neighbouring soil does 
not flow openly in the sigJit of ‘a neighbouring proprietor, but through 
the hiddSu veins of the earth beneath its surface; no man can tell whi^t 
Changes these underground sources have undergone in the progress of 
time; it may well be that it is only yesterday’s date that they first took 
the course and direction which enabled them to supply the well; again, no 
proprietor knows what portion of water is taken from beneath his own 
soil; how anuoh lie gives originally, or how nrucl\ he transmits only ; or 
how much he receives ; on the contrary, until the well is sunk, and the 
water collected by draining into it, there cannot properly be said with 
reference to the well, to be any flow of water at all/’ — “ If the man who 
sinks the well in his own land can acquire by that act an absolute 
and indefeasible right to the water that collects in it, he has the power 
of preventing his neighbour from making any use of the spring in his 
own soil which shall interfere with the enjoyment of the well. Hq has 
the power still further of debarring the owneir of the land in which the 
spring is fll’St found, or through which it is transmitted, from draining 
his land for the proper cultivation of the “ The advantage on one 

|ide, and the detriment to the othm’, may bear no proportion. The 

well sunk to supply a pottage^ or a drinking-place for .cattle, 

% • 

1 12 M. W. 33 A ; 18 L. J. Rx. 289. I'liift case has boon approved of in several oaaos »8ed 
Chasem^re v. Richards^ 7 H. L. C. 349 ; 29 L. J. fix. 81 j 5 Jut, JU. 878 ; N'ew River Co, r, 
Jehneoff, 2 El. & El. (436) 444 j Humphries v. Broaden, 12 Q. B. 7o«; Smith v. Kenr9hk, 7 0. B. 
540; *B$g, v. Metropohtan Board of WorkSj 3 B. & S. (710) 727 j BallacorkUh Silver XfOil ^ 
Copper Mining Co. v, Bmu'isofiy h R. 5 P. C. 49. 
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whilst the owner of the adjoining land may be, winning 

ifietals and minerals of inestimable value. And, lastly, therein no limit 
of space within which the c^im of, right to an underground spring emi 
be confined/^ * • , . « * ^ 

The above case decided, that a landowner by sinking a ^haft fn hil 
own land may lawfully (i) intercept subterranean water and prevent it 
from percolating into tHe well of another landowner, or (li) abstract 
or withdraw water which had already percolate*d in his well. 

^ Chasemore y< Richards. — The first proposition was subsequently re- 
enunciated in the leading case of Chasemore v. Richards,^ in which the* 
judgment of^Tindal, C. J., in Acton v. Blundell,^ was fully approved by 
the House of Lords. In this case, the defendants sunk a deep well in 
their land, and pumped up large quantities of water from* it for the 
supply of a town, many of its inhabitants having no title as landowners. 
In consequence of this operation, underground water was intercepted and 
prevented from percolating through the strata and feeding a river, the 
water of which bad for more than sixty years turned plaintiff's mill. It 
was contended on behalf of the plaintiff that, even granting that 
the defendant had a right to dig a well and appropriate the water for the 
use of his own property, yet his right did not extend to such an un- 
reasonable user of it^ as». would justify his abstracfion of water for 
the use of persons unconnected with his estates. This argument found 
favour with Lord Weusleydale, but the other noble and learned Lords, 
Lords Chelmsford, Cranworth, Kingsdown and Brougham, held that the 
plaintiff had no right of action. Lord Chelmsford said : — ‘‘ But the 
right to percolating underground water is necessarily ot a very uncer- 
tain description. When does this right commence ? • Before or after the 
rain has found its way to the ground 9 if the owner of land, through 
which the water filters, cannot intercept it in its progress, can he prevent 
its descending to the earth at all, by catching it in tanks ot cisterns ? 
And bow far will the right to this water supply extend? In this case the 
water, which ultimately finds its to the river Wandle, is strained 
through the soil of several thousand acz'es — Are the most land- 

owners, as well as the adjacent ones, to be bound kt their peril to take care 
to use their lands so as not to interrupt' the oozing of the water through 

\ H L. 0. 3i9 ; 29 L. J. Ex. 81 ; 5 Jur. I?, S. 873, 

12 M. ^ W. 324 ; 18 L. J. Ex. 280. 
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tkd aoil, to^ than shall be necessary for their own actual 

wants 

You will have observed that this case ^ent a step further than Aeim 
V, ffAmdett^ had done in i^jis direc^on/ The fact that the plaintiff’s well 
hftd bfeen v^rked for more than sixty years, and that the defendants ab- 
stracted water for purposes wholly unconnected with the use of their 
land was treated in this ease os altogether immsCterial. 

New River Oo. V. Johnrfon. — Thp second proposition was re-affirmed 
in Nm River Co, v. Johnson,^ where the waters which had already per-^ 
colated into the well of the respondent, was drained by a sewer con- 
structed by the appellants under statutory powers. The Court of Queen's 
Bench held that, as the damage was not actionable, respondent had 
no right to dompehsation. 

* Ballacorkish Silver Lead and Copper Mining Co. v. Harrison.— The 

rule of law, regarding subterranean percolations laid down in the above 
cases, as ’between owners of properties adjoining one. another longitu- 
dinally on the earth’s surface, was, in the case of BallacorHsh Silver Lead 
Copper Mining Co, v. Harrison,^ applied by the Privy Council as between 
owners of properties contiguous to one another vertically. Their Lord- 
ships, having arrived at the conclusion that the two cases were substanti- 
ally identical, and that the same law must govern l(^oth, held that a land- 
owner who had granted the surface to another retaining the mines under- 
neath, was, in the absence of an express agreement, not responsible to the 
grantee, if in working the mines he drained the water from the surface 
springs. 

“To hold ^otherwise ” said Lord Penzance, delivering the judgment 
of the Boards “ might not improbably result in rendering the reservation 
of mines wholly useless. Percolation of wafer into mines to some^, ex- 
tent is an almost necessary incident of mining. And if the grant of the 
surface cart'ies with it a right to be protected fiom any loss of surface 
water by this percolation, the owner of the> surface would hold the owner 
of the mines at his mercy, for he would be entitled by injunction to in- 
hibit thu«»^rking of the mines at all.” ^ ^ ^ 

Grand Junction Canal Co. V Shugar —But in drand Junction 

* 12 M. & W. 334 1 18 li. J. E*. 289v " ^ 

* 3 El. & El. 435. Cf. Reg, v. Metropolitan Board of Works, 6 B: & S. 710} N. S. 

1008; 03E. J.iQ. B. 105. * 

* L B. 6 P. 0. 49. 
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Canal Co. v. Shugar^ the above rule was held 
proximate result of the abstraction of subterranean p^colations was to 
sensibly diminish the supply' of water iu a natural wai^roourse, flowing 
over the^surf ace of the adjoining hind ^ in a and defined channel. , 

You are not,” said Lord Hatherlej, L. C., by your.opemtions^ or by 
any act of yours, to diminish the v^ater which runs in this defined 
channel ; because that ft not only for yourself^ but for your neighbours 
also, who have a clear right to use i^ and have it come to them un- 
impaired iu quality and undiminished in quantity.” , 

Boman and Scottish law.— The mle of English law with regard f 
to subterranean percolations is in accordance with the docti ine of the 
Civil Law which laid down that if a man dug a well in his own field, 
and tliereby drained his neighbour’s, he was not responsible to him ; but 
then this •rule was subject to the important qualification, namely, si 
non auimo vieino nocendi sed suum agriim^ineliorem facieudi id fecit,* 
that is, if he did so with the object of improving bis own field and not 
injuring his neighbour’s. • 

And this view is followed by recognised authorities in the law of 
Scotland, who say that an owner using his own land must act ^not in 
mere spite or malice, in a3niulationem vicini. 

Whether, according to English law, presence of malice 
creates any responsibility in the person intercepting subter- 
ranean percolation. — How far the presence of uninixed malice, which, 
it must be admitted, is always extremely difficult if not impossible to 
prove, would affect the application of the rule, has not been directly 
discussed, far less authoritatively decided, in any case hi England. In 
Rawstron v. Taylor* which declared the unqualifies? righ^ of a person 
to drain thfi surface watbr found on his land, even to the prejudice of 
his neighbour, Baron Martin was of opinion that the existence of malice 
wa,^ wholly immaterial, ^‘The proprietor of the soil,” said Ms Lbrdshi;^, 
‘‘has, primS, facie, the righ|i to drain his land; a,nd, unless there is 
some express authority to show ^that bis motive in so doing affects the 
question, in my opinion the motive is altogether immaterial.” 

iLm&rican view *— The point, however, has been discussed in several 
co^es by the Courts in America; but, as might have been expected from 
the nature of the difiiculties attending the solution of the question, not 

♦ • • 

• • * 

•' ti. R. 6 Oh. 483. * Bell’s Principles of the Law^rf Scotland, § 966, 

« Dig. xrxix. 3. 1. 12. * 11 Ex. 369 ; 26 h. J. Ex. 33. 
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witli any x.esult. It is not easy to fix with precise ceiv 

tainty the directipu in which the balance of judicial opinion in tha€ 
country lies, bu| the assertion may^ be h^^zarded that there is a grow^ 
ing •tendency to treat th$ ^resenc^pof dialicious motives as devoi<J of any 
r^l significance.* % 

Discussion of the point —The motived which impel a man to do 
a pai’ticular act may be infinite. ^ Where the desire to cause mischief to 
the property of a neighbour by the interception or abstraction of per- 
colating water, coii^biiies with a desire to effect improvements on one^s 
own property, however reprehensible such a desire may be as a matter 
of conscience, in law, it ought to be a matter of absolute indiffeVence. The 
legitimate portion of the desires, which in this particular instance are 
present in life mintl, may be quite adequate to produce the contemplated 
result, which in itself is lawful. To say that even in such a ca^e his con- 
duct begets a legal responsibility is*to confound the respective provinces of 
jurisprude*ice and morality. But where such act is the immediate out? 
cUme of utter malevolence, as for instance, when a person digs a well and 
continually pumps up percolating water through it, and disposes of it in 
such a way as unmistakeably to show that he is doing it not for any 
benefit to himself, hut simply to deprive his neighbour of the use of the 
water of a spring "fed by such underground peroi^lations, the question 
assumes a rather difficult aspect. It is easy to prophesy that the recogni- 
tion of a legal responsibility in such a case will tend to promote vexa- 
tious litigation, an evil which on the whole is scarcely less serious than 
that of allowing losses arising from such unneighhourly conduct (by no 
means frequent), to go without reparation. 

PoUutioii of surface drainage and ^subterraneq-n percola- 
tion' — Although a landowner lias an unqualified right to dispose of in 
any way he chooses, surface water found on his land, or subterranean per- 
colations passing through it, yet if he corrupts or pollutes such watef to 
\he injury of his neighbour, be commits a wrong which may be vindica- 
ted^iu damages and may also be restrained by an injunction. 

Thifif^ia^lai^ down by Act V qf 1882j^*and is also the law ii^ England 
and America. * 

Hodgkinson V. Ennor —In the case of Hodgkinaon v. EnnoTy^it 
was urged that the principle of* law relating to diversion or obstruction of 
underground water flowing in finknown and undefined streams, establi^ed 

* AS. 229? 32L. J. Q. B. 3i. 
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in the case of Chasemore lltchavd^^ applied of sUct 

Water, and that therefore no action would lie for injujy to a landowner 
by the pollution of percolating water, as by washing of lead on bis land 
iu the (jrdinary way. But the *OoaH held t^at, though the person^ 
polluting the water might have a right to use it by washing lead, he 
could not so use it as to caulie an injury and a nuisance to his neighbour* 

Ballard v. Tomlin&on ^ln Ballard v. Tonlinsony* the plaintiff and 
the defendant, who were adjoining landowners', had each a deep well on 
his own land, Uie plaintiff’s land being at a lower l^vel than that of the 
defendant’s. The defendant turned ’sewage froth liis house into his well, | 
and thus polluted the water that percolated underground from the 
defendant’s to the plaintiff’s land, and through it into his well. The 
pLiintiff drew water from his well by means of a pump, ahd the water 
was found adulterated with sewage. It wjis argued that but for pump- 
ing, the polluted water in the (lefend?*nl’s well would not have percolated 
p,t all into the plaintiff’s ; but the Court of Appeal ])eld that that made 
no difference iu the liability. 

The reason why the interception or diversion of water not running in 
a defined stream, whether above or below the surface, is not an injury to / 
those persons over or through whose land such water, unless intercepted ^ 
or diverted, would hai^e passed by gravitation, and tlfe reason why the 
pollution of such water is an injary to those persons over or through 
whose land such polluted water passes, has been said to be that iu the 
former case the interception or diversion, when done in a reasonable 
manner, being an act done within the limits of the land of the person 
who does it, is perfectly legal, even tlibugh it has the effect of depriving 
the adjacent owner of the water which would otherwise have passed 
to ^im, but to which until it had so passed be had n<j fight, by reason 
of the water not running) in a defined channel ; whilst i|h the latter ease, 
the polluted water gets on to the land of the adjacent owner and a 
nuisance is committed there, « precisely in the same w|by as if a basket 
of rubbish had been taken and emptied on his laud. 

I T U. h. 0. U9 i 29 L. J. 81 j % Jur. N. €. 87a. ^ » 29 Gl^ 0, rfST*" 
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Kasementa in natural etreams- — Acquisitioij of such easefaente by grant— ^How easements tot 
a limited period or on coney tiQp may bo acquired— Aoqnraifcion of easements by ‘presorip* 
lion — ^Extent of caBements ag^uired iJy prescription — Aeqaisition of a prescriptive right 
to pollute the water of a natural stream*— Right to obstruct the* water of a public navi- 
gable stream — Whether a right to have water diverted by another \pay bo acquired by 
prescription— Easement in respect of sur^ioe drainage— Easement in respect of subter- 
ranean percolation — Artificial streams — Ownership of artificial streams-*- Acquisition of 
right in artificial streams by grant — By prescription^ — Acquisition of such right as against 
the originator of the stream — Temporary artificial streams — Af'Jcionght v. Oell’^Wood v» 
Wa7i(I — Oreatrex v. Hayward — Permanent artificial streams — Ilolker v Vorritl — Roberts v» 
Richards — Rameshur Pershad Narain Sing v. Koonj Rehari/ Pattuk — -Rayappan v. Vir tbhadra 
—Right in artificial streams ou sovoraTtfie of estates— The Indian Easements Act, s. 13. — ‘ 
DiacussTon of n,uthoritios — Right to scour or repair the channel of an artificial stroam— 
• Extinction of easements — By unity of absolute ownership— By alteratiopsnn the dominant 
tenement — By ofiiux of time or fulfilment of conditiou — By express release — By abandon- 
ment. 

V. Right to erect d(3fencea against tVio encroachment or the flood of the river — Extent 
of the right in oaso of ordinary floods— Extent of the right in case of extraordi- 
nary floods — Alteration of the natural conditiou of frontage by riparian or littoral owners 
' — How an obligation to maintain and repair an erabanlfmonb may bo imposed on a fron- 
tager — Thidson V. Tabor — ZsTi/fT'O* Chu-nder Bhidto v. JTofrndro Mbhun Taj/ni'c— Extent of 
such obligation in case of ordinary and extraordinary floods respectively. 

Ill this lecture I propose in the first place briefly to touch upon a 
few topics relating to easements, in natural streams, * then to consider 
the principles which govern the rights and duties of landowners with 
respect to artificial streams, and finally to d«al with the «Jast head of 
riparian rights, namiely, the right of riparian proprietors to erect de- 
fences agl(iinst the encroachment or the flood of the river. 

Basements in natural streams- — The natural rights of a riparian 
propiietor to the use, purity and flow of water in a well-defined natural 
stream, whether superficial or subterranean, which we have discussed at 
length in^ftie two preceding lect?ires, arf^ liable to be enlargedv modified 
or abridged by grant/ covenant (express or implied), prescription^ or 

a ® 

1 jSampsoti V. ffoddinott^ 1 C. B. N.'H. 590j 20 L. J. 0. P- U8; v. Owen, 6Ex. SSS 

20 L. 4.. Ex. 212 ; Howard v. W/ighi, t,Sim. & St. 190 j Bmly v. ShSw, 0 East, 203 j V* 

BenMy 1 Camp. 463 ; ^owr Sahoy Sing v. Sheo Sahoy Sing, 15 Suth. W. R. 91. • 

, ® Ibid s He^ranund Sahoo v. Khuheevunnissn, 16 Snth, W. R. 51Gj Chumvoo jSi'rt-jr v. MilUick 

#41 * ' 
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statute. I An enlargement or moditication of ilieqa^lElStiirS^ In one 

or more of the riparian proprietors on any natural sfcrgam, generalfy, if 
not always, synchronizes witli an abridgment or modi^cation of saett 
natural rights in one or more of* th^, other ,i^|jarian proprietors on^he ^ 
same stream; and when- an enlarged or modified right to.the^use, purity 
and flow of any stream is Ucquired by any riparian proprietor in any of 
these modes, abridging or •modify ng the natural nights o£ one or more of 
the other niparian proprietors on the^ same ^ream, it is called an ease- 
ment.® • ^ , 

Acquisition of such easements hf grant.— In England, a right to air 
easement cmi be created only by a deed.® In this country, there is 
indeed no positive enactment forbidding the creation of an easement by 
parol,* but the use of the expression < intangible thing/ in the second 
paragraph 'of section 54 of the Transfer of Property Act (IV of 188!2), 
renders it probable that since that Act has come into force, an easement 
cannot be transferred, and presumably therefore cannot be created, with- 
out a registered instrument. 

When these water-rights are acquired under a grant or covenant, ^ 
their extent must be detenniued by the terms of the instrument by 
which they arc created, considered by tlie light of the surrounditig cir- 
cumstances with refere^uce to which they had been used.^ 

How easements for a limited period or on condition may he acquired. 

^ — Under a grant (or covenant) an easement may be acquired either 
permanently or for a limited period, or until the happening of a certain 
specified event ; for instance, a right to divert water from a stream to a 
mill for ninety-niiie years,® either during the whole day of between cer- 
tain hours,/ may be acquired under a grant. But no such limited right 
can ^ho acquired by prescription.® Acquisition of an easement for a 

Kh^rut Ahmfd, 18 Suth. W, R. 52ly j Hayappan v. Virabhadra, 1. L. R* 7 Mad. 530 j*PerwrtuZ y, 
BamSLtiann, I. L. R. 11 Mad. 10. 

1 Mason V. Bhrev)sh‘wry Railway Co^, L. R. 6 Q. R. 537. t 

S Aiigoll on Watorcourpoa (7tVi od ), §§ 213a— *2iUc. 

S Goddard on Easements (3rd ed.), 116. 

^ Krishy^a v. Rat/appa^ 4 Mad, H. 0.^08. ♦ ^ ^ ' 

Lord V. ^mmishioners of Sydney^ 12 Moo. P. 0. 0. 406; Taylor v. I^t. KeUm, 6 Ch. D. 
2C4cj Wood V. Saunders, 44 L. J. Oh. 614; Angell on Wateroouraes (7th ed.), § 14S. 

Dans y. Morgan, 4 p. 0. 8 ; Groddard on Easements (3rd od.j, 126; Kristna Ayyan y, 
Tencata Otidla Mudali, 7 ]il??id. H. 0., {60} 64. , , 

\ The Indian Easomonts Act (V of 1882}, s. 6. 

^ Jttid , s, 16, expl. 1. 
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limitejJ period fa^, inconsistent with the essential nature of pre-* 
Bcription, ?iifeheth^"stntntory or otherwise, which, after enjoyment for t 
period, inore or Jess definite, and subject to certain conditions recognised 
^by the law, cweates an aljsplute rigjit to such easement, founded, in truth,, 
tfpon rt presuinption of its antecedent immemorial existence which, unless 
abandoned or otherwise cxtinguisl},ed,must, upon general principles of the 
law, endure for ever. • ^ * 

Acquisition "of easemelits by prescription.— Easements in •water may 
also, as I have sajd, be acquired by prescription ; and this again is of 
two kinds: (a) prescription at Comfiton law, and (h) prescription under 
the statute There caji, of course, be no such thing as prescription at 
Common law in this country, regard being had to the peculiar significa- 
turn Vhicli*aitacfies to that expression in English law. But we have in- 
gtf»Si.d the presumption of a grant or of some other legal origin*from long 
continued and peaceable enjoyment of an easement as of right. ^ 

As regards prescription under the statute, the 2nd section of the 
English Prescription Act (2 & 3 Will. IV. c. 71), and th^ 20th Section 
of the Indian Limitation Act (XV of 1877), which corresponds to section 
27, Act IX of 1871 , expressly provide that easements may be acquired 
in respect of ‘ any watercourse or the use of any water/ if tlie conditions 
titteWioned in tlioscf sections are fulfilled. Sectiori^lS of the Indian Ease- 
ments Act (V of 1832) does not mention these easements specifically, 
but includes them under the generic term ‘ easement/ It has been 
held upon tlte English Prescription Act,® as well as upon the 27th 
section of Act IX of 1871/ which has since been superseded by, though 
substtinfcially reproduced in its original form in, the 2dth section of the 
Indian Limitation •Act, XV of 1877, that provisions contained in them 
are merely remedial and have been enacted for the purpose of facilitajjing 
the establj shin cut of r ghts of easements ; that they are not exhaustive, and 
do not preclude the acquisition of easements by ‘prescription at Common 
law, in England, — and by the presumption •f an antecedent grant or ar- 
rangement or some other legal origin based on long-continued and adverse 

epjoymcJWii^f the right, in tins country. 

• • • 

1 Bajt'up Koer v Abul Hossaiv, L. R. 7 Inti. App. 24-0;^!. L» XI, 6 Oal. 394; 7 Cal* L* B. 
§29; Tonnusawmi T^evar v Collector iif*Maduraf 5 Mad. H. O. 6. • 

^ fiat ford V. U.mkinsoVy SjQ, B. 13 L J, Q. B 115. Of. Collins v. Vemey, ft. (J. B. D, 
715, per liord OolQrid;^<^ C J. ; AynmHy v. Glover, L, R. iUCh. 283. • 

• BujrupKoerr Abul Auprn, 
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A consideration of the nature of the conditirns which vs^mi bo satis- 
fied, before an easement may be acquired by prescription^ either,. 4t Com- 
mou law or under the statute, and a discussion of the several points 
which have arisen with regard to themf would, ta^e us very much beyond ^ 
the limits which I have assigned to this lecture. For ip formation’ upoll 
these matters I can only refer you to such treatises as deal exclusively 
with the subject of easemtots, • 

ExtenttOf easements acquired by prescription —Where these water- 
rights are acquu’e^ by prescription, their extent mu^t be determined by 
the accustomed user, that is to say, the user upon which such right is* 
grounded. But this must not be understood to imply that the riparian 
owner who has acquired the' right, is bound to use the water in the same 
precise manner, and to the same precise extent, or apply it to the^same 
mill; that he must not enlarge the area under cultivation, or change ttie 
mode of it, or enlarge the dimensions of the lyheels or the horse-power of 

his machinery, or change the site of his mill. For that would really 
« 

prevent tlcgro^vtli of agriculture and stop all improvements in machinery*. 
The true rule is, that he may change the mode, the object, and even the 
place of using the water, provided the variation thereby effected is not 
so material, as to sensibly prejudice the rights of other riparian proprie- 
tors.^ 

A difficulty may, however, arise, if the user has been varying in 
extent. It has been held that in such cases the Court is not bound to 
found its judgment solely upon the actual user proved, but may also 
take into consideration the surrounding circumstances.* 

Acquisition of a prescriptive righf to pollute the water of a natural 
stream. — A right to pollute the water of a natural stream •.may be ac- 
quired by prescription;^ and where the pollution has been gradually 
increasing from time to time, in consequence of th*e discharge of addi-* 


* LuftreVs Ca'Be, 4 Rep. 80; Beal^ v. Shiw, 6 East, 209; Ald^' v. Savill^ 5^ Taunt, 424; 

Broum v. Bestf 1 Wils. 174; Saunders y, Neivmarit 1 B. A Aid. 258; Bff»endale v. MMurruyi 
L R. 2 Ch. 790; Beruiual v. R, 11 Mad. (16)19. Aiigoll on Waterooursos 

(7th ed.L §§ 225-230; Goddard on Easerft'^uts, (3rd*od.), 492-493. 

^ Coidi7hg V. Higginsoriy 4 M, & W. 246 ; Bsaly v. Shaw, 6 Bast, SQ9 ; Baliard v. Dyson, 
1 T^unt. 279 ; Wilhams v. James, L. R, 2 0. P, 677. 

* Wright V. WiUiams, 1 M. & 'W- 77 ; Wood v. TTau^*, 3 Ex, 748 ; 18 L. J, Ex. 305 ; Carlyon 
V. Lovering, 1 H, •& N. 784 ; '-JRoore y. Webb, 1 C, B. N. S. p73 ; Attorney^ General v, MalifaiD, 39 
E. J ph. 129; V, Sutcliffe, 2 8im, N, S. 163; 21 L. J. Oh, 253; M^rgatroid v, Bobineo i, 
7 E & B. 391 ; 26 L, J. Q. B. 233, 
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tioual quantity oS sewagfe or other noxious material into th^ stream, the 
extent of the rig^t acquired is determined by the extent of the pollution 
at the commencement of the prescriptive period,! and such period begins 
^to run when the pollutioji^ftrst pei?^eptibly prejudices the servient estate* 

• ftight to olistruct the water of a public navigable stream. — It 
follows from the essential nature of prescription, namely, that it pre- 
supposes an antecedent ga-ant, that no right to "’obstruct the water of a 
public navigable stream caifi)e acquired by prescription^ because the public 
is incapable of making a gl*ant;^ but it is questionable, '\whether und^ 

^ the Indian Easements Act (V of 1882) such a right may not be acquired 
by the continuance of the obstruction for a period of sixty years > 

Whether a right to have water diverted by another may be acquired 
by prescription. — In treating of the mode of acquisition of easements in 
tho water of natural streams, I had confined myself exclusively to those 
cc^es where the easement sUjbjects • the servient owner to disadvantage, 
by taking from him the usfe of the water, for the watering of his cattle, 
tke irrigation of his laud, or the turning of his mill; but there may 
indeed be cases in which such easement may be attended incidentally 
with equal or greater advantage to him, such as, for instance, by rendering 
him safe from the danger of inundation, to which the cessation of the 
diversion of water in the accustomed mode by the dominant owner might 
expose him. In such cases, the servient owner, it has been held, has 
no riglit to compel the continuance of the diversion by tlie dominant 
owner, because it is a fundamental maxim of law, that the servient owner 
cannot by his submission to the enjoyment of the right by the dominant 
owner for a period of twenty yeai%, acquire in his own favour a correla- 
tive right to ^isist upon the continuance of the exercise of the easement 
by the dominant owner even when he finds it expedient to abandon it. 
The Indian Easements Act, s. 50, however, provides that in such a case 
the servieiA owner is entitled to have from ther dominant owner sdch 
• ^ 

^ GokUmid V. The Xnnhridge Welli^ Improvement Oiniimissionerf^, L. R. 1 Rq. 101 ; ou appeal, 
L. R. I Cb. S49 ; Metropolitan Boird of Works v. fixe London North Western Railway Co., 
liT Ch. I>. 2 H^im^r 0 $dey v, Lightowler L. R. l^Oh. 47S./ ^ , u - , 

• Ooldsmid V. Tim Tunbridge Wells Jmproi emeni Commissioiipre, mpm Act V of 1833 

ft. 16, Gxpl. 4. s> * ‘ 

8 Vooght V. Winch, 2 B. & Aid. 662 p Atigell ou Watercourses (7th ed.), § 254. 

* Section 16, last para 

^ Mason V, Shr&w’^hnty Railway Co,, L. R. 6 Q. B. 578 j Gavedv, Marty n, 19 0, B. Sf. S. 
733 i 34 L, J. C. JP. (368; 363. Cf. WxUon y. Waddell, 2 App. Gas. 96. 
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l>vQv\om notuje of an intention on his part to atindon <?th6 «|seinent, as 
will enable the former without unreasonable expense on l^s part tb protect 
the servient estate from dai^age; yi default of which, be is declared 
entitled tif> compensation. * <. ^ t , * 

Easement in respect of surface drainage — The prc^rietor of dowa* 
land cannot by prescription acquire a#riglit to the uninterrupted flow of 
mere surface water or surface drainage upon liis 4and from or across tbe 
land of hi^ upper neighbour, howev<^r long •may have been tbe period 
dhring which hqdias received tbe discharge and enjoyed the water.^ This 
is apparently founded upon the reasoft that the mere enjoyment of surfacer 
water by the proprietor of the lower land can afford no cause of action 
whatever to the proprietor of t])e higlier land, such water being treat- 
ed in law as part of the moisture of the soil, and at tJlie absolute 
disposal of him over whose soil it passes. Nor indeed can the upper 
propriet<^r prevent his lower neighbour from enjoying such water, exc€^t 

continually draining a way tbe water that passes over his land,— a course 
BO expensive and inconvenient, that it would be manifestly unreasonable 
to insist that he should do so, at the risk of being supposed from his 
abstinence, to intend to grant to his neighbour the use of the water in 
perpetuity, as a matter of right. Bui tliere can be no doubt, however, 
that the lower propris?tt)r may acquire such a right by'grant or covenant, 
from or with the proprietor of the upper land.* 

Easement in respect of subterranean percolations. — No right can 

ift 1 ” 

be acquired by prescription in subterranean percolations, because, in 
addition to the reasons I have just stated, there exists in respect of them 
the further reason that, the person upon whom the corresponding liability 
is sought to )^e imposed, cannot reasonably be required to eniK)r his protest 
agakist the appropriation of a thing so hidden and obscure as water per- 
colating underground.^ ‘As in tbe case of surface di'ainage, |i right t© 
subWranean percolations may doubtless be acquired by grant, ^ 

^ liav^stron V. Taylor, H 369 j 26 L J. Bx. 33; Hroadh^nt v Rfnnuhatham, 11 Esc 602 ; 
25 L. J.Ex. 115; Gfeatre^'- v. Hayward, 8 ISx. 291; 22 L. J. Ex. 137; (Of. Ghasemore v. 
Rmhard^, 7 L. C, 349; 20 h J ; 6 J^r. N S. 87.3) ; Perumal v, I. L. R. 

11 Mad 16; Khoomhed llossein v. ^eknaraiv Sing, 2 Cal. L R.‘ 141 ; Kenu Mahomed^ v. Boha/^ . 
Sir$ar, Marsh, 506; Robinson Ayya Knsknmui^ 7 Mad. H. C (37), 46 et seci^ 

* Hid. ' • 

S Ch^y^more v. Richarfis, 7 H. L. C. 349; 29 L* J. Ex. 81 ; 5 Jur, N. S,, 873 ; IH^kinson r. 
Ora'n4 Juncium Canal Co., 7 Ex. 282; 21 L. J Ex. 241; Vood v. Waud, 3 Et. 748; 1^ h. J. 
Ex. 305 

^ fi kift'itcu(^ V. Tuika, 2 n. (fe N 870 ; 27 L. J. 1%:. 169, 
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artificifti stream is a stream wjacli flows at 
its source by the^^peration of man, or, if it flows at its source b| thS 
opei'ation of nf^ture, flows in a channel made by mau.i Thus, whether a 
^streath issues from the w<jrking ofca mine, or from an artificial reservoir, 
whether^it is made to flow in an artificial channel from a natural 
spring, a natural stream, a lake, or any othei* natural reservoir, it is in 
each case an artificial sM*eam. §ut the inutuat rights and obligations of 
the originator of such a sti^iam an<l its subsequent ap|)ropriators are not 
necessarily the same in all these cases. 

Ownership of artificial streams.^The water in an artificial stream 
flowing in the land of the person by whom it was caused to flow, is 
undoubtedly the property of that person, and is not subject to any rights'' 
or liabilities in respect of others.* If the water of such a stream is made 
to flow upon the land of a iieiglibour, without his consent, it is^a trespass, 
a ^rong, for whicdi the person causing it to flow may be lield liable.^ 

Acquisition of right in artificial streams by grant.—The originate^* 
df an artificial stream may by grant or c<‘venaut from or \^ith his neigh- 
bour acquire a right to flow the water of that stream uj.,on his land; and 
he may also by similar means subject himself to the reciprocal obligation 
of sending the water of that stream upon that liuid.* Where these rights 
and liabiliiies ajo* conferred or imposed by grq^pt or covenant, tueir 
nature and extent must be determined by ' the terms of the insirarneiit 
creating them. 

By Prescription — Acquisition of such right as against the originator 
of the stream - Temporary artificial streams, —The originator of an artifi- 
cial stream may also acquire suchli right by prescription but the conti- 

• • 

» Cf. Oaved v. Martyn, 19 C B. N. S 782; 34 L. J.t?. P 353. A riatural stream has 
beeti defined in the Indian lilasetnents Act, V of 1833, as a stream, whether permanent or 
intermitient* tidal or tidoless, ou the surfade of land or nnderjfroinid, which flows by the 
operation of natare only and in a nafcnral and known oonree. See s, 7, oxpl. * 

* Qaved v. Mfirtyn^ 19*C. B. N. S. 732; 34 L. J. C 353 ; Mohast^y Divarka J^ath Ghose 
V. MuHst. Doorywtnouee^ Cal. S 0. ]856, p. 218; Ri^b Buhadour v. Pood hep ^Vt 8uth W. B. 1864, 
p. 819 ; Maharcmee Indurjeei Koer v. Zutohmee Koevy 14 Suth. W. K. 349. 

^ • • • 

♦ Cf. Gaved' t. Martyny 19 C. B. N. S. 732 ; 34 L. J. C. P. 853 ; Rame»hur Pershud Karain 

Sing T, Koonj Behary Patimk, h. K. 6 Ind. App. 33 ; 4 App. Cg-s. 121 j I. L. E, 4 Cal. 638 • 

Bakoy Sing v. Bheo Bakoy Bing, 16 Sfalh. W. E, 94; Makarmef Indurjeet Koer r, Zutchas 
Koeryl 4 Bnthy W. U. ; Kriehna Vy payappa, 4, Mad. IT. 0. 98 j Vovausawm-i Te&tr r. Th<t 
Collector of Madura, 5 Jlad. II, C, 6. • 

t* Ibid. 
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nued submission by the person receiving the. Cbw of. fin cb a. stream for 
iVen Jy years or upwards to the exercise of that right by the originator of ^ 
the stream, does not necessarily estt^blish in his own favour a oorrelatiye 
right loathe continuance of the* flot. by theiariginiitor of the str^ihm,^ 
even though it may be attended with incidental advanUiiges ,jto hiihself?* 
Whether the person receiving and appropriating water flowing in an 
artificial stream can by prescription acquire shch a right against the 
originator Of the stjeain, in any particular case* depends upon the charac- 
ter of the streagf, and the circumstances under which*it was created. If 
the stream is of a temporary nature only, such as, for instance, where it is* 
brought to tT:ie surface in eonseguonce of mining operations, and depends 
for its existence upon the continuance of those operations, no such right 
can be acquired, because ^the character of the stream in that a case, how- 
ever long' may hav§ been the period daring which it lias been caused to 
flovy, precludes tbe inference of a granf of the riglit in perpetuity, which, 
in truth, is of the essonee of a right acquired by prescription.® 

Arkwright v. Gell — This is exemplified in the case of Arkwright v, 
Gell,^ which is a leading authority upon this matter. 

The plaintiffs were owners of cei’tain cotton mills erected in 17?2, 
which they worked by means of the flow of water in a brook, and an arti- 
ficial subterranean chju^iiiel, or sough (as it is called), constructed jirevious 
to that date by a mining company, for the purpose of draining a portion 
of their mineral field. With the permission of this mining company, and 
partly for their benefit, another mining company, of wlioui the defen- 
dants were tlie representatives, coiislrueted a second sough at a lower 
level, in the adjoining neiglibourhood, the effimt of wliich, in 1880, was 
to drain aw;ay and diverj: the water flowing in flie firsl^sough to the 
injury of tlie plaintiff’s mills. Tlie Court of Exchequer held that, nrdvvith- 
standing tlieir uninterrupted enjoyment of the water for su(;h a long 
period, the plaintiffs had acquired no right, as against the owners of the 
mine, to tbe continuance ofHhe flow of water in tlitJ sough. Parke, B,, 
in delivering the judgment of the Court, thus observed : — An use for 
twenty years, or a longer time,Vvould ^^fford no j)resumptioii grant of 


• 1 Ihid j Ivimey y. Sfockpr, L. Jt. 1 Ch. 396, 

» Arhwriijhi t. OeU, ^ M. <&■ W. 203; 8 L. J. iT. S. 201; Wood v. Wa'dd^ 3 Bx. 7-46; 18 
L. J. Ex,<305 i Greatrem v ^layward, 8 Bx, 291 ; 22 L. J Jiflx. 18J ; Gaved v. Maityn^ 19, C. B. 
K. a 732 ; 84 L. J. 0. P. 363, • 

• 5 M. & W. 203 i 8 L. J. N. S. 201. 

« 
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the right to the viater ijn^^perpetuity, for such a grant would, in truth, be 
neither more nor leBS than an obligation on the mine-owner not to wo*fe 
his mines, by t^e ordinary mode of getting minerals, below the"^ leirei 
^drained by that sough, and t<j^ keep th ermines flooded up to that level, 
in order to makg the flow of water constant, for the benefit of those who 
had used xl for some profitable purpose. .How can it be supposed that 
the mine-owners could meant to burthen themselves with such a 

servitude, so destructive «fo their interests ; and what is there to raise an 
inference of such an intention, the mine-owner c^uld not bring any 
’ action against the person using the^ stream of water, so that the omission 
to bring an action could afford no argument in favour of th^ presumption 
of a grant ; nor could he prevent the enjoyment of that stream of water 
by any act*of hiS, except by at once making a sough‘at a lower level, and 
thus taking away the water entirely — a course so expensiye and in- 
convenient, that it would be \ory unreasonable, and a very improper 
extension of the principle applied to the case of lights — to infer from •the 
abstinence of such an act an intention to grant the use pf the water fa 
perpetuity, as a matter of right’^ 

^ “ Several instances were put in the course of the argument of cases 

analogous to the present, in which it could not be contended, for a 
moment, that any right was acquired. A steam-engine is used by the 
owner of a mine to drain it, and the water pumped up flows in a channel 
to the estate of the adjoining landowner, and is there used for agricultu- 
ral purposes for twenty years. Is it possible from the fact of such au 
user to presume a grant by the owner of the steam-engine of the right 
to the water in perpetuity, so as to burthen themselves and the assigns 
of his mine^with {he obligation to keep a steam-engirfe for ever for the 
benefit of the landowner? Or if the water freui the spout 'of the eaves 
of a row of houses -was to flow in an adjoining yard, and be there \ised 
for twenfy»years by its occupiers for domestic purposes, could it be suo- 
cesrfully contended^ that the owners of ^the houses had contracted an 
obligation not to alter their construction so as to impair the flow of 
water? Clearly not: in all, the nature of the case distinctly shows that 
BO right is^acquired as against th% ownef of the property from.whfoh the 
course of water takes its origin; though, as between the first and tlie 
subsequent appropriator of the watercourse •itself, such a right may he 

acquired/’ , • * • 

Wood V. Wmd.— Moreover, if the artificial stream be of a temporary 
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cbarAoter, liot only no rights may be acquired bjtwprescription against tbe 
originator of the stream, but also no proprietor of land through which 
the stream passes has a right to prevent the proprietor^ of lan4 «'hov0 
traversed by the same streain from verting its water, even though^ it ^ 
may be \he whole of it. In Wood v. Waudl^ waters^ issuing fjjom e 
coal-mine (partly pumped up and parti j caused by the overfly of an old 
coabpit, which had becocne filled with water), had for more tban fifty 
years flowed through two artificial subterrauedws channels, one of which 
passed directly ^through the plaintiffs land ; and the other passed into' 
a nattii’al streant, which, so augmented, passed through the plaintifE*« 
land. The ^ater flowing in these channels had been used by the plaintiff 
for nearly ten years for the#purposes of their mills. The defendants who 
were also owners of certain mills situated on the bank of the natural 
stream, asyrcll as on the*baiik of each of the artificial streams, but above 
the points where they respectively arrived at the plaintiff’s land, diverted 
the^water of those streams, and thereby interfered with the working of 
the mills of th§ plaintiff. The defendants did not claim under the ownevs 
of the collieiy,— the originators of the artificial streams,— nor were they 
authorised by the latter to divert the water from such streams. T.he 
Court of Exchequer, under those circumstances, after re-affirming the very 
important principle of law laid down in the case I have just mentioned, 
held that the plaintiff could not maintain any action against the defen- 
dant, for such diversion, because, as it reasoned, the owners of the colliery 
merely got rid of a nuisance to their works by discharging the water into 
the artificial channels, and could not be considered as giving it to one 
more tban to another of the proprietors of the land through which these 
artificial channels were constructed;* each might jiake and use what 
passed through his land and the proprietor of land below lia3 no right to 
any’^rt of that water until it reached his own land*; and be had no right 
to compel the owners a\)OYe to permit the water to flow thns>dgh their 
land for hie benefit. 

Oreatrex v. Hayward.— Nor can a right be acquired by preecriptioa 
‘ against the owner of the land, from which the artificial stream flows, if snoh 
water originates, merely in<the Inode of occupation or alterati^ Of a per- 
son’s property, and is presnmably of a temporary character and liable to 
variations. In Qreairex Hayward,* a pitdn the plaintiff’s «lose, adjoin. 
ing a close of the defendant, had since 1796 J^een principally supplied, with 

f 8 Ex 748 ; J8 L, J. Ex, 305. » 8 Ex. 291 ; 22 L. !r, Ex 187, 
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Wftter flowing' fiwni thf de%ii<Jaiit*s close tlirough an agrioullural flraiit 
L for the better en}|itation of the land, which water flowed thence into d 
^ ditch and thei^ into the pit. The drain came from a hilUside throngh 
^the defendant’s close, thjroijgh a ^t, boggy soil, dhd not from^ any as^ 
eertained source and it aided in effecting the general surface drainage 
of the defendant’s close. In ISSl.the defendant for the purpose of more 
effectually draining and sultivating his close, d&epened the course of an 
'iold drain, ftfnd by making a communication between it and the drain. 

which fed the plaintiff’s pit, drew the water from the ’pit. The Court of 
I fixchequer held, that under those Circumstances no grant of the flow of 
the water to the plaintiff could be presumed, and that the plaintiff had no 
right of action for the diversion of the water. 

Permanent artificial streams. — But if, on the other hand, an artificial 
stream be of a permanent character, and the circumstances under which 
it was created shew that it was intended to be such, — ^for instance, if^it 
receives its supply from a natural stream, spring or a lake or any ofher 
natural source, or from the accumulation of rainfall on the surrounding 
land, and such stream is penned up by permanent embankments,-^or 
if -there are other similar circumstances which indicate that it was 
intended by its originator to be of a permanent nature, a prescriptive 
Tight to the enjoyment of the water may be acqu^ed against him by any 
person through whose land the stream may happen to pass.^ 

Holker v. Porritt. — Thus ii^Holker v. Porritty^ a natural stream divided 
itself at a certain point into two parts, one of which flowed naturally to 
a trough for watering cattle, and thence escaped without any defined 
course on land •further on, where It partly percolated through the soil and 
partly dispe^d itsqjif over the surface. More than twenty years before 
the action, the owner of the land made a reservoir to collect the diffused 
wafor and made an underground dizain, through which he brought the 
water fibifcU the reservoir to fiis mill, and the WUter flowed thenee«to a 
river. This underground drain was un<ioubtedly an artificial water- 
course, but the water flowed from a n^itural source, and the only effect of 
the constructimi of the drain was to collect the diffused water and con- 

l J^ameshur P4)r$had Narain Sing v. Koonj Behary Baitukt 4 App, Cas* 121 j L. R, € Ind. 
iLM»- 8 ^( 1. ii, a. 4 Oal. 688 J Mother v. I'orritt, L. E. 8 Ex. W ; in Ex. Ch. L. E. XO Ex,.B9 j 
eOL.J. Oh. ZSt.* Of. Tro.4 V. Waud, 9 Ex. 748 i 18 L. J. Ex. 800 4 ffreatre/e y. Mayvmrd, 8 E*. 
288 1 28 L. J. Ex. 187) j Saiappan EiraShodr^ X. E. H. 7 MaE. 080 j Bajnp ISher y, MmI 
Boeseln, h. E. 7 Ind. App. 240 ; I. L. E. 6 OaJ. 894 j 7 Oal. E. K. 029. , 

* E. E. 8 Ex. 107 “ in Ex. Ch., E. E. 10 Ex. 09. 
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duet the same in a defined course through the^land. ^ Upon these facte 
the question arose ’whether tlie owner of the mill was entitled to. the un- 
interrupted flow of water in the drain beyond the reserwir j and the 
Court of ^Exchequer an8wered\he <fue8l?on in ^he affirmative. ♦ 

BobertB 7. Richards — Similarly, in Roberts v. P/ichards\ n*BmsAl 
stream issuing from a spring on plainti^f^s land, flowed for some distance 
over that land, then entered the defendant's land through which it flowed 
by means of an artificial channel of immemorial antiquity, and then 
again entered the plaintiff’s land and supplied his hquse and farm. The 
plaintiff had an almost exclusive uSfe of the water for seventy yearsi 
when the defendant interrupted and appropriated nearly all the water of 
the stream. It was held tlfat bbth the plaintiff and the defendant were 
entitled to a reasonable use of the water flowing in the*artificial channel, 
just as if it were a natural stream. • 

* Rameshur Pershad Narain Sing v Koonj Behary Pattuk — 
But, perhaps, the most important case, as containing a full and* clear ex- 
position of the law upon this topic, is, that of Ramessur Pershad Narain 
Sing V. Koonj Behary Patkik* decided by the Privy Council, the facts of 
which were shortly as follows : A l^rge reservoir of ^ permanent character, 
formed by artificial embankments, and fed partly by water which was 
brought from a natural stream by artificial channels, and partly by the 
collection of the rainlall on the adjoining hind, existed for a long time 
in the respondent’s estate, and was intended for the purposes of irriga- 
tion. Through a large overflow channel cut on the eastern side of this 
reservoir and running in a northerly direction, — in which direction the 
land lay, — as well as through other channels, water use<l to flow from 
this reservoir into a lower one constructed at the northern ^extremity of 
the respondelit’s estate, alnd mainly upon it ; from which last reservoir 
water used to be carried bj* several channels to the estates of the appel- 
lant for the purpose' of irrigating them. This lower ress^voir had 
acquired the same name as that borne by the appellant’s estate, which 
was situated immediately on the^ south of the respondent’s estate, and 
adjoining it. It was proved that this system of irrigation had existed 
beyond lifing memory- The respondent erected a dam in the overflow 
channel, and also cut a new channel from the northern portion of it, the 
effect of which was to prevent the wateiv in this overflow ^ehannel from 

Xi. J. Ch. 297 j U h. T. 271 ; compromiged in appeal, 51 L. J. 944.. 

» 4. App. Oas., X2i j L. E. 6 Jad. App. 38 j I. L. E. 4 Cal. G33. 
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flawing to the iowi^ rel5qr«:oir, and to divert it altogether from the appel- 
lant's estate*' IJJie claim of the appellant was that, subject to the 
the water of* the upper reservoir by the respondent for the irrigation 
^of bis estate^ he (the appelant) was Aititled, as of right, to the continu- 
Ifnce *01 the accustomed flow of the overflow water of this reservoir, as 
well as of the surplus water, after. irrigating the respondentia estate. The 
3?rivy Council held that, these facts fairly warranted the presumption that 
the enjoyment by the appeflant of^the water flowing through ‘•these arti- 
ficial streams had ap origin which conferred a right. ^ With regard to the 
•general principles which regulate 'the rights of persons through whose 
lands an artificial stream passes, Sir Montague Smith, in delivering the 
judgment of the Judicial Committee, thus observed : — 

‘ Thefe is no doubt that the right to the water of a river flowing in 
a natural channel through a man’s land, and the* right to water flowing 
to it through an artificial watercourse constructed on his neighbour’s 
land, do* not rest on the same principle. In the former case each 
miccessive riparian proprietor is, primil facie, entitled to the unimpeded 
flow of the water in its natural course, and to its reasonable enjoyment 
as* it passes through his land, as a natural incident to his ownership of it. 
In the latter, any right to the flow of the water must rest on some grant 
or arrangement, cither proved or presumed, frotp or with the owners of 
the lands from which the water is artificially brought, or on some other 
legal origin. The above distinction seems to be now clearly established, 
for, although it was said by the Court of Queen’s Bench, in the case of 
Magor V. Chadivich^^ that it was no misdirection to tell the jury that the 
law of watercourses is the same, whether natural or artificial, it was 
held in a sulj^equent case, which appears to their Lordships to be correct- 
ly decided — Wood v. Waud"^ — that this expression is to be considered as 
applicable to the particular case, and that, a general proposition, it 
would' be** too broad. On the other hand, it appejfrs to their Lordships 
that the propositiop that a fight to the u»e of water flowing through an 
artificial channel cannot be presumed Jrom the time, manner, and cir- 
eumstance^of its enjoyment, is equally top bi'oad and untenable. 

^*^It was said by the Court in ^ood v. IFuW® ; — We entirely concur 
with Lord Denman, C. J,, that Hhe proposition that a watercourse of 
whatever antiquity, and in whatever degree en 3 oyed.by numerous persons, 

cannot be enjoyed so^ as to confer a right to tfie use of the '^ater, if 

» 

« 3 nx, 748 j 18 L. J. Ex. 306. 


1 IX A. a 680. 
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proved to have been origjUiallj artificial, is indefensible * ; m 
the other hand, the getieral proposition that, ufid&r^ pircnmAmviicmf 
the right to watercourses, arising from enjoyment, is th^" same whethm^ 
they be natural or artificial, 'conUbt Rpssibly^bq sustained. I'he right 
to artificial watercourses, as against the party creating sure|y*mnst 
depend upon the character of the watercourse, whether it "be of a 
permanent or temporary nature, and upon the ciicumstanoes under which 
it is created* The enjoyment for twenty j^ars of a stream diverted 
or penned up by, permanent embankments clearly stands upon a different 
footing froih tW enjoyment of a fiow of water originating ki the mode 
of occupaticm or alteration of a person’s property, and presumably of a 
temporary character, and liiible*to variations ”• 

• In a case, which occurred soon after this decisioif, Ormtrex v* Bay- 
wardy\ Baron Parke shorfiy states the principle thus : — ‘^Tbe right of 4he 
party to an artificial watercourse, as ngainst the party creating it, must 
depend upon the character of the watercourse and the circumstances 
under which it was created.” • 

the case then in question the Court considered that the water- 
course was of a temporary nature only, and that no right had been acquired 
by an enjoyment of twenty years. 

‘‘ ‘ III a subsequent case the Court of Queen’s Bench directed a new 
trial, on the ground that the jury might have been misled by the direc- 
tion of the learned Judge who tried the cause, to the effect that if the 
stream were an artificial one, no right could have been acquired in it. The 
Court held the direction was incorrect, because ” (in the words of the 
Court) “although it may have been an artificial watercourse, it may still 
have been originally made under such circumstanQ^8, andjhave been so 
used, as to gife all the rightgT that the riparian proprietors would hare had, 
had it been a natural stre^im ’ ” Sutcliffe v. Booths ** 

y Bayappan v. Virabhadra. — The principle laid down fa* this cose 
was applied by the Madras High Court to Eayappan v. Virabhadra^^ 
where the facts were briefly as fellows : The plaintiffs had from time 
beyond memory enjoyed, for the irrigation of their lands, the ufa of sur- 
plus water flawing in a defined channel through a sluice S?om a tank 
siiyiiated in defendants’ village. The defendants placed a turf dam across 
this channel within the limits, of their property, diverted the water into 

t 8 Ex, 293 : 22 L. J, Ex. 137. • 32 h. J. Q. B. 130. 

^ I. L, il, 7 530, Of. Ponnmmvmi Tevat T, The Colhcior of Mi4.dwa, 3 Mftd. H. C. 6. 
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Ti€W Aanijel dn^by thfro, whieb carriei the water for some distance 
k % a*'ilitter0nt course, until it rejoined the old channel at a point lowef 
^ down^ and they V®<> filled up the portion of the channel between the dam 
^l^d^this last point* T|ie ^effect these 'operations on the part of the 
defendants was tp diminish the supply of water which the plaintiffs had 
been accustomed to receive through the channel. The Court held that, 
whether the channel was* natural or artificial/ the surplus water of the 
&nfc or the drainage of the'fields already watered by the tank, having 
once entered a defii^ed channel, and been enjoyed by the plaintiffs for 
I fi|Uoh a long period, the defendants Ivad no right to interrupt the water in 
tlie channel ; and they were therefore directed to remove the obstructions, 
and were restrained by an injunction. • ♦ 

Bight in aftifloial streams on severance* of estates.— The 
right to the flow of water in an artificial stream i|iay also be acquired 
under an implied grant, which, .as a general rule, is presumed upon a 
severance -of estates belonging to the same owner. If the owner of “an 
estate, through which an artificial stream, of a permanent character and 
derived from a natural source, runs, transfers one portion and ^ retains 
another, or being the owner of two estates traversed by such artificial 
stream, transfers one of them retaining the other, then, in the absence 
of any express stijuilations, the transferee becomes entitled as against 
the transferor and those claiming under him by subsequent transfers, 
to the use 6f the water in the stream, if it is necessary to the reasonable 
enjoyment of the estate or the portion transferred, and has, in fact, been 
enjoyed during the unity of ownership.^ Thus far the authorities ore 
quite accordant with each other. .Bat a question of some difficulty, and 
one which until reoept years has been the subject of diversity of opi- 
nions, is, whether an implied reservation of a right to the hnjoyment of 
the flow of an artificial stream may be presumed in favour of the trans- 
feror Wbfe» he transfers the quasi-servient portion or estate, and ret^s 
the quasi-dominant portion or estate ; in other words, whether the rule 
just stated may be reciprocally applied in favour of the transferor, when 
the undisturbed enjoyment of the use of the stream by. him amounts to the* 
imposition oi a burden upon the ti%-iisfereh* If the two estates,* or differ- 
ent portions, of the same entire* estate, pass into the hands of third 

» Wutt$ ▼. ZeUon, L. B .’ 6 CI1/166; Orossley r. TAghtm^hr^^h. Oh. m i PMm y. 
BastaiHy h. B. 1 Q. B. 156? y. Oochtam, 4 Maoq. 117 ? 7 Jor. N. 8. 925. 

Vk Sun'Mvs, 12 Oh* D. St. 
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persons by simultaneous transfers, if they « are serered 
tion and they remain in the hands of the owners themselres, the autliieairi* 
ties are agreed that there is a presumption of an irnpUoff mutnid grant 
of a right to the use of sdch stream among the several transferees or 
owners, as the case may be*^ Bat where there is neitl^er partitiof3i nw 
simultaneons transfer, the ‘ result of the English authorities upon the 
matter seems to be that, there can be no implied reservation of such a 
right in favour of the transferor, inasmuch a*9 a reservation^ of that kindl 
would, it is argueQ, militate against the cardiiitil^ maxim of the law 
that no man can derogate^ from bis own grant.® It is to be observed^ 
however, tl>at the cases to which this doctrine has been applied in Eng-* 
land related either to the qaasi-^easements of light, or to drains, gutters or 
the like, and had no reference to the case of an artifiAal stream derived 
from a nat^iral spring^or'diverted from a natural stream. It is true tliat 
the decided cases do not draw any such, distinction, but, as pointed out by 
the learned editor of Mr. AngelFs work on ^‘The Law of Watercourses ’V 
the distinction is brought out in the cases in America,^ where, as regards 
artificial streams originating from a natural source, the rule is treated as 
being entirely reciprocal, and an implied reservation is presumed .in 
favour of the transferor as much as an implied grant in favour of the 
transferee, though no doubt as regards drains, gutters and the like, 
the authorities in that country also seem to be somewhat conflicting. 

The Indian Easements Act, Sec 13 -— The Indian Easements 
Act,* on the other hand, lays down the rule more broadly, and, unless a 
different intention is expressed or necessarily implied by the instrument 
of transfer, entitles both the transferort and the transferee to claim as 
against one another all a|)parent and continuons qiyisi-easements which 
are necessary for enjoying the subject of transfer in the same manner in 
which it was enjoyed when the transfer took effect, and makes the rule . 
equally applicable whether the severance takes place by tr«uusfer inter 
vivos, or by transfer by operation of law, or by a testamentary disposition, 
or by partition, 

* t Barnett v. Loach, 4 Q. B D. 4»34; Alfhn r. Taylor, 16 Ch. 0, ^55 ; An^ool MmsooL v* 
Jhoomuch Sing, 24 Suth. W, E, 346 j Masai. Afzulunmssa y. ^emuddin Mo$f>ein, Oal. S, 0. 
I860, p. 654. Cf, BeoTBon v. Spencer, 8 B. & S. 7G1 ; Wheeldon v. Barrows, 12 Cb. 0. 81 ; 
Muasell v. WatU, 26 Ch. 0. 569 j Goddard on Basemen ts^(3rii ed.), X72 j Angell on WatercourBes 
(Vth ed,), 166b — 166i. ^ 

^ Wlfeeldon v. Biirro^os, 12 Ob. 0. 81 ; Museell v. 25 Cb, 0. 669. * 

^ Angell on WatercourBes (7th ed), 166j. * Act V oJP 1882, s. 13, d!, (b), (f) and last pata. 
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XHeoupstonof autboritiest^ those parts of India where the 
* Indian Easemeajjjs Act does ^uot apply, the effect of the decided oases 
apg^rently is to#tnake the rule in question reciprocal in its operation. In 
^Ramsshnr Perehad Narain^ §ing v. £boy§* Belfari Patiuk^^ the facts of which 
P have already stated, the Privy Council observed ; It may be that 
at the time when this system of irrigation was adopted, the mouzahs 
now belonging to the plaintiff and the defendailt formed one estate, and, 
.if so, on s€^eraiice, the “riglit to^the continued flow of the water in the 
accustomed clianneig would arise and subsist (see on fhia point Watts v. 

[ jR'eteonj.”* In this passage the Pr^y Council lays down the proposition 
broadly and affirms the right of each of the parties ’to *ihe suit to 
the enjoyment of the continued flow (Tf tile water in the accustomed 
channels, indepenSently of the circumstance that, either of them may be 
th€f original owner himself, or a person claiming from him under a 
title derived subsequent to tjie first transfer. 

But In Watts v. Kelsony^ all that the Court of Appeal, as pointed but 
by Lord Justice Thesiger in Wheeldon v, Parroivs^^ had to decide was, 

^ whether in case of severance there was an implied gr^nt of an apparent 
and continuous quasi-easemCnt in favour of the purchaser of the domi- 
nant estate, where it had been conveyed first, as against a subsequent 
purchaser of the setvieiit estate. The facts of thaf^case were that, in 1860 
-.tlie owner of two closes A and B made a drain from a tank situated in 
close B to some cattle sheds in close A for the purpose of supplying them 
with water. Tl»ey were so supplied until 1863, when the owner sold close 
A to the plaintiff. After his purchase, plaintiff received the supply of 
water to liis cattle sheds as before,'but it was afterwards cutoff by the de- 
fenfl&nt, a subsequent purchaser of close B. The Lords Justices held that, 
the right to the watercourse was a right to an easement of a continuous 
nature, necessary to tfie use of close A, and passad by implication with- 
out any wbrds of grant. In the course of the* argument, Lowdyer, 
Hellish, L. J., said • 1 think that the urdev of the conveyance in point of 

date is immaterial, and that Pyer v. Carter^ is good sense and good law. 
Most of the -Qommon law judges have not ^approved of Lord Westbury’s » 
observations on it.” James, L. J., said ; I' also am satisfied with the 
decision in P^er v. Carter.^’* ^ 

it 

» 4 App. Oas. 121 i L. K. 6 ,Ind. App. »3 j I. L. E. 4 Oal. 633. . ^ 

• L. B. 6 Ch. 166. 

• 12 Ch. p. 81. 

. 48 


Ifi. &K. ei6i26L. J. Ex. 268. 
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Ill P^er V. tUe owner of two housec, hadf during unity of 

fossession, constructed a drain running uUder both, fo| discharge into » 
cotnmoa sewer of rain-water falling on each of the premiss* The owner 
sold to the defendant at firSt the lioiise whijli Jjad to bear, so to speak, ^ 
the burden of allowing by the drain underneath itself, *the passage <f£ 
rain-water from the other house, wliich fatter be sold to the plaintiff after- 
wards. The Court of Exchequer held that at th« time of the conwyance ' 
to the defendant, there was, in respect of *i?he house retjtined by the 
owner, an implied ifeservation of a right to the passage of water through 
the drain running under defendant’s^house, and that such right passed to^ 
the plaintiff* under the subsequent conveyance of the house to him. 

The, doctrine laid dot^rii fe this case was questioned in S%iffield v. 
Brown^ and Crossley v. Lightowlevy^ and was ultimately rejected by the 
Court of Appeal in Wlieeldon v. Burrows,^ In the same case the Cotirt 
of Appeal strongly dissented from tlie observations of Lords Justices 
Mellish and James in v. Kelson^ to which I have just referfed. The 

ratio decidendi of the judgment in Wheeldon v, U‘(rro)vSy^ it may 
mentioned by the way, was followed by the Court of Appeal in 
Rmsell V. Waits, ^ and adopted by Lord Selborne, L. 0., in the opi- 
nion which he delivered, when that case cjtuie before the 'House of 
Lords in appeal.'^ I have adverted to these facts fin the purpose of 
shewing that since the Privy Council had, in Rnmeshur Pershad Warain 
S'hig V. Koonj Behary Pnttuk,^ cited Watts v. Eehint} in support of the 
proposition laid down by it, and to wliich I ha^e already called your 
attention, the authority of that case, in so far as it had exprevssed its 
aplirovnl of Pyer v. Carter has been® seriously weakened by the criti- 
cisms made on it by the Court of Appeal in WIiceldomY. Burwws.^ 

Closely similar to the circumstances of Watts v. Kelson^' were those of , 

^ ft.. 

Amaiool Russool v. Jhoomu.eh Sing,"^ and Morgan v. Kirhy,^^ decided in this 

H *' ^ * 

A 

! 1 H. & N. 910 ; 26 L. J Kx. 268i 

s 4 DeG. J A S. 1 S6 ; 33 L. J. Ch. 349. 

3 L. K. 2 Ch. (478) 486. ‘ 

*UC\V.31. ^ 

3 L. IV 0 Ch. 106. 

.« 2£) Cli. I.). 559. 

7 JUmcU V. Wufta, 10 App. Cag., (S90) 590. 

3 4 A*.p. Caa. 121 ; L. R. 6 Ind. App. 38 } I. h. R. 4 pal. 63J. 

% 2-1 Suth. W. 11. 845. 

i« 1. It. R. 2 Mad. 40. 
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ocmntry* J,n 'th5 .fornifer, the “plaintiff and the defendant respectively 
wei*e the ahctiog-pai'chasers’at the same revenue-sale of two conterml-- 
tious mouzahs* Sesawan and Chuttpr, both belonging to the same oWneir, 

^ wlm for the irrigation of i^Viose mfetijsalis constructed an artificial water*- 
bour&e riinjing^ from a b|‘Ook through flliuttur on to Sesawan. The 
Court held that both ^rties were«eii titled to a reasonable enjoyment of 
the water flowing in the, watercourse, and that the measure ot it was to 
be determined by the motfe of user adopted in respect of efther of the 
mouzaks by the orhyliuil owner. In the latter, a lessee for 999 years^ 

" {represented * by the plaintiff in the suit) of an estate from Government, 
which be took for the purposes of tea plantation, cut an artificial channel 
for conveying writer from a ravine in Government waste to his own estate 
tJirougli land also belonging to Government, but which land it sub^e- 
qaenU} leased to the defendant. The defendant intercepted the flow of 
water in the clianiiel, and on the •suit of the plaintiff for damages ^aiid 
injunction to' restrain the d(*fendant from interfering with and divertiijg 
the flow of water, the Court held that plaintiff was not exclusively en- 
titled to tlie uninterrupted flow of the water in the channel, but that 
both parties were entitled to a reasonable use of the water. 

Right to scour or repair the channel of an artificial 
stream. — Upon, the principle that whosoever gruaits a thing is supposed 
also tacitly to grant thnt without which the grdnt Avould be of no effect, 
a right to the flew of water in an artificial stream, running through 
a neighbour’s land, whether such right be derived under a grant or by 
prescription, carries with it a right of going over that land to scour or 
repair the channel, or repair any dam which may have been built 
thfrein.^ • • 

• • 

Extinction of easements— By unity of absplute ownership 

—I have already observed in a previous lecture;® that the natural rights of 
riparian proprietors iu the water of a natural stream are not exUngufehed 
by unity of possession or ownership of kind above or below, nor lost by 
disuse. Acquired rights or easements, as w€dl in natural as in artificial 
streams, xiS^y however, be extingujslied in/hese and other modes too, The;^ 
may be ea^tiuguished by the union in the same person of the fee, j^hat is to 

say, of the alisolnte ownership of both the donynaiit and the servient tene- 

« 

I Minchcllffe r. Earl of JKmnoibl, 5 Biiijr. N, C. 1. Cf. Rov^^imshur Pet shad 
Kaonf Befioi-y Tatiuk, 4 App. (1^1) ; L. H. 6 lud. App. ^33) 4>5; 1, 4 (6^3) 

m. • 


^ Suprif, a60--2(Sl. 
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m6nts.‘ Where the dominant owner becomes 'entitled to. a limited 

t 

interest in the eervient tenement, or, conversely, th^ servient owner 
becomes entitled to a limited interest in the dominant^ tenement, the 
easeinent^is not extinguished^ bii€ istnereljcs^ispended, ready to rertve , 
again upon a severance taking place.* ^ ^ * 

If, for instance, the dominant tenement is Ij^pld in fee, and the ser- 
vient tenement for a term l&f, say, five .hundred* years, the subsequent 
acquisition of these two tenements by tjie same*person does nbt extinguish 
the easement, but only suspends it,® nor does the easement become ex** 
tinguished, if one of the tenement# is held under a good .title, and the' 
other under a title which is defective** 

By alterations in the dbminant tenement.“-^These easements 
may also, as a general rule, be extinguished by such a change *in the mode 
or the object of their user, consequent upon a permanent alteration^in tho 
condition of the dominant tenement, as «materhilly to increase the burden 
on the servient tenement, unless the easement was intended for the bene- 
fit of the dominant tenement to whatever purpose it should be applied, dir 
in whatever manner it should be used.® 

By efflux of time or fulfilment of condition —Where these 
easements are acquired under a grant, for a limited period, or on condi- 
tion that they shall became void on the performance or non-performance 
of a certain specified act, they are extinguished when the period expires 
or the condition is fulfilled.® 

By express release.— Again, these easements may be extinguished 
by an express release, that is to say, by a re-graiit of the right l>y the 
dominant to the servient owner. • 

By abandonment— They may also be extinguished hf an implied 
release or abandonment. Mere cesser of use, unaccompanied by any other 
circumstance, unless such^cesser is continued for a period of twenty years, 
doeg'not amount to an abandonment of the easements But distlSse even for 

I James v. Plant, 4 A & E. p. 761 ^Jvimey v. Stocker, L. R. 1 Ch?407, per Lord Cmoworfeh, 
L. C- The Indian Basements Act (V of 188|) s. 46, and illnst rat ions. 

. ^ The Indian Easements Act (V of J882} s. 49, ^ 

B ffiomOi} V. Thomas, 2 C. M. di B. st j Simpef v. Foley, 2^, & H. 655. 

4 Tyl^ V. Uammoiid, 11 Pick. (Amer.), 198, oited in Angoll^n Wafceroonraes {{fth ed.) § IQS. 

* B Cf. United Land Co, v. Oret;^ Eastern Railway, L. B, 10 Oh. 686; Newcomen v. Goidson, 
6 Ch. D. 133. The Indian Easements Act (V of 1882) s. 43. 

B Th# National Oua/ranteed Marmre Co, y. Donald^ 4 H. <3^ N, B ; 28 L. J. Ex. 18^ The 
Indidti Basements Act (V of 1882), s. 40, • 

^ Crossley v, Lightowler, L. E. 3 E<j, 279; L. K, 2 Oh. 478; Ponnusawi^i Tevar v, Th& 
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a shorter periodj^ mijf justify an inference of abandonment, if the dominant 
owner makes su<ji % permanent alteration in his tenement as to indicate 
an intention on. his part to abandon yie enjoyment of the easement in 
or if he ceases -W ^xercis# the easement, and the serrieQt owner;^ 
or a pfirchas^ frein him, upon the^faith of such cessation in the user, acts 
to his prejudice, by effecting any ipermaneat*charige in the servient tene^** 
ment, the necessary cons^qi\ence of which is to prevent the dominant, 
owner from resuming the exercise gf the easement in future.® • It is clear 
tliat a mere temporary discontinuance of iiser, even for twfnty years, will 
i&ot cause extinction of the easement, where the discontinuance takes 
place in pursuance of a contract between the dominant and £he servient 
owners.® ^ * 

V. Right to erect defences against the encroachment or 
the flood of the river.— Extent of the right in case of •ordinary 
floods. — TJiis is the last ,of the several kinds of riparian rights which 
have been* already enumerated. Except in those rivers or parts of rivers 
Where -the state exercises the right of maintaining defences against the 
incursions ef their waters,* every riparian proprietor has a right to erect 
wrflls and embankments to defend his own land against the encroachment 
of the river, or to prevent its being overflowed by any change in the 
natural state of the river,® But in neither case is^he at liberty to execute 

Collector of STadurat 5 Mad. II C. 6; Anj^ell ou Wafcercoarsea, (7th od ) §§*245 — 262; Goddard 
(3rd od.), 497-408, 501-502. See the Indian Easements Act (V of 1882), g. 47. 

A Reg, y, Ckorlei/y 13 Q. B. p. 519; Moore t . RatcKou, 3 B. & 0. 322; Dreivitt v. Sheard^ 
7 0. & P. 466 ; Cook v. Mayor of Bath^ L U. G Eq 177 ; Jaguthnndhu Chackerhutty v. Juffut 
Chunder Chowdhryf 12 Suth. W U. 619; Angoll ou WatercoursoB (7th ed ), §§ 347, 248. See 
the Indian Eaaementa Act (V of 1H83), s. 38, cl. (a). 

S Goddard ^ Rasommits (3rd ed.), 409 ; Ang-oll on Wi^erconi'scs f7th ed^), § 250; Povnu^ 
sawmi Tevar v. The Collector of Madaray 5 Mad H. C. 6. Sen the Indian EasemontB Aot,(y of 
1882), s 38, oh (l>}, whioli requires that in order to sajqiprt an inference of abandonment, 
the permanor^ change in the eorviout tenement should have bi)on*eu)jjr«c.^lf/ authorized the 
dominant owner. 

5 Davies v. Morgan^*4s B. & C. 8; Lovell v. Smiik, 3 C. B, N. S, 120 ; Goddard on Ease- 
ments, (3rd ed.) 502 — 503. See the Indian Basonients Act (V of 1882;, s. 47, cl. («). 

4 In Ifingland, ComraisRi oners of Sowers are ei^rnsted M*ith this duty bj certain Acts of 
Parliament, , oaUed the Stattitdfe of Sewers, which are pi^ncipally the followiifg I 3 Hen. 
Vril, c. 6 ; i3 0 . 9 ; 7 Anne, 0 . 33 ; 3 & 4 Will IV. c. 22 ; 4 & 5 Viet. o. 45"^ 12 & 18 
Viet. o. 50 ; and 34 & 35 Viot. 0 . 133. ^tn Bengal, this duty«s now performed by the CoUeotor 
tinder Act VI of 1873 (B, C,), which has repealed Act XXXII ofySoS, except so far as it 
related to Orissa and the Sundbrbnnsf ^ 

6 Memies v. BreCkialhanei 3 Wils, & Shaw, 243; 3 Bligh (N. 8.) 414; v. Ttuifford^ 1 
B. & Ad. 880 ; 8 Bing. 204. 
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his work in such a inode as to prejudice navigatfon or. fnflict any aettsible 
injury upon the opposite or any other riparian proprietor.*^ 

Extent of the right in case of extraordinarj^ floods*— This 
is the ruje in the case of ordinary ]ioo(fe» but vi^Uie case of extraorditiary^ 
floods, such as come within the definitipn of accidental acid ^traordinaiy 
casualties, as, for instance, when a flood suddenly bursts forth in con- 
sequence of a storm or any other liko caus<j, Iflw allows a riparian pro^ 
prietor to exercise a ‘ reasonable selfishness ’ in protecting Himself from 
such disaster, ^and to do such acts as may be ndoessary to ensure his 
safety, even though in‘their result those acts may be productive of damage 
or harm to other persons. 2 A littoral proprietor exposed to the inroads of 
the sea enjoys the same privilege as a riparian propriet<jr does in the case 
of extraodiuary floods,^ but in either cas<^, it is subject to the condition 
that it is ekercised boiiA, fide for the preservation of ono^s own proper<>y, and 
not with tlie object of occasioning damage toother persons.* 

, Alteration of the natural condition of frontage by riparian 
or littoral o^teners — How an obligation to maintain and repafb 
an embankment may be imposed on a frontager.— Although a 
frontager (riparian or littoral) may, by altering the natural condition’of 
his land bordering on a river (or the sea), render himself liable to- his neigh- 
bours or to any other person, who suffers in consequtjuce of such act, 
as, for instance, when the water rushes through a breacli made in the 
bank by the removal of ^earth or a natural barrier (ff shingle, flows ' 
over his land, and spoils his crops or does any other kind of damage/ 
yet by the Ooinmon law of ISuglaad such froutiiger is under no obligation 
to maintain and repair a wall or an Anbankment or any* other artificial 
barrier on his land ill order to protect the propeity»of his# neighbour / 
nor ^loes there exist any such obligation on his part by the * original 

or Common law^ of thi^ country.’ But in Enghuid such liability may 
^ * 

^ Atiomey- General v. Earl of Lon^daley L. R. 7 Bq. 377; BicTteft r Morr^^^ L. B, 1 H. U. 
(Sc. App.) 47 ; 0/T Etmng y. CohjuhoufP, 2 App. Cas. 839. • 

2 N'bf'ld V. London North Western Rai^vay Co., L. B. 10 Ex, 4. Mmtzies v, Sreadal- 
Jbane, 3 Wils. & Shaw, 248 ; 3 Bligh. (N. S.), 4i4. 

3 iZfeatJ yp Commi6si<mers of "Pey^ham^ 8 B. 365 ; Jlegi v, Trafordj 1 If & Ad. 880 ; 8 

Bing. 204. • 

•4 Xbid. ^ 

Aihrney- General v. TomNuOf 12 Oh. D. 214; 1^ Oh. 1). 58; Oro7npion'y, 31 h. T, 
(K. S.) 46t. • • « . ' 

^Hudson y, Tabor, I Q B, D. 225 ; 2 Q. B. D. 200. ^ 

- Clumdt'r Bhutto v. Jotendro Mohnn Tagoi'Cy 1. L. B. 7 Cah 506; 8 Oa*. L. E. 552, 
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0xme by pr^scripfcten, teAare ox custom,* and in this country by pre- 
scription or tenunjp, or by the &<lDeptance of money froiji Government fot 
the maintenanoe aoad repair of embankments,* for the public benefit* 

, • Hudson V. Tabor-^In Hi4iikon v. *rahor^^ the plaintiflp^ was th^ 

dccupier ai^ the defendant the owner of lands adjoining each other and 
fronting a tidal estuary. Along the front of*tbese lands, and for a long 
vvay on either side of them, a sea-wall had b5en maintained, time out of 
mind, to ke^ back the sei water fyom overflowing the lands* inside the 
wall on the occaj^f»n of high tides. It was necessary from time to time 
'to put fresh giaterials on the top of like walls to keej) them up to the pro- 
per height. The defendant, (whose land was higher in level’than that of 
the plaintiff,) had neglected so to ‘top’ Ids ufall, and owing to au^ ex- 
traordinary* high tide, the water flowed over his wall, and so from the 
defendant’s land on to the plaintiff’s, doing considerable damage to the 
latter. The Court of Appeal held that no liability was cast on the de- 
fendant by the Common law,' though it might undoubtedly arise by pres- 
cription. 

Nuffer Cliunder Bhutto v. Joteadro Mohun Tagore.~In 

Nufor Ghttnder Bkufto v. Joimdro Mohmi Tagore,"^ the facts were as 
follows : The phuiitiff was the putiiidar of a village situated on the 
north of, and adjacent to, anotlier village, whjph was comprised in a 
^emindari estate owned by the defendants. A hill-stream which flowed 
along the western boundary of both the vill|>ges from south to north, 
broke through the marginal embankment into tlie village on the south 
belonging to the defendants, and thence inundated plaintiff’s village on 
the north. The plaintiff broiigfit an action for damages against the 
defendants 4or the ioss sustained by him, alleging that the latter was 
bound io maintain proper embankments in order to keep out the jiver, 
and that the loss arose in consequence of his neglect to repair an embank- 
ment whi5h was inlBxistence at the time. The kabuliat given to Gd?ern- 
mcnt by the predecessor of the Jefeiidants«at the time of the Permanent 
Settlement of their zainiudari contai^ied the following clause:— “1 slmll 
do embankgient work of the said mouzcahs at the proper time. Should 
there be any loss frotS my negligence, I #ill bear the same.” It was 

i Hudson V. Tabor, IQ B. D. 225 ; 2 Q. B. D. 290. ; case, 10 Rep. 139a ; v. 

Comfrih^iomrs of Sewers for Essex, X B. <&,G\ 477 ; The Queen> v. Commissioners of Smwrs for 
Essei^, 14 Q. B. D. (561) 570, pRr Lor<>CoU>naj?e, C. J. t 

* Huger OhnncU) iihnUu v. Jotendio Mohun Togore, I. h. R, 7 Cal. 504 ; B C. It. 65,1, • 

S I Q. B, B. 225; 2 Q B, D. 290, ^ ^ I* L- 7 Oal 506 ; 8 Cal L. R, 553. 
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proved that tlie defendant bad received anannnaisiiinfioin GoYernmentas 
n contribution to the repairs of einbauknJehts, but such payinent was not 
provided for in the kabuliat, and no evidence was given as to the terns of 
the agreement under which itVas*paid^ The^ Court held thab no 

liability was cast upon the defendants ^by the ^ original pr Corn motf iaw^ 
of the land, and that they were not liable under the terms of the 
kabuliat, because it did nof appear that the ernbatikment iif question was 
in existe!ice.at the date of the kabuliat.^ But the*Conrt was of opinion that, 
if the sum paid Uy (govern inent was in consideration* pf the defendants* 
maintaining that embankment, and^f the term’s of ihe agreement under' 
which it was*pai&, shewed that it was intended to impose the obligation 
to repair for the public benefit, the defendants would be liable to in- 
demnify any person who sustained damage in consequence of their neglect 
to repair. > * ♦ • 

Extent of such obligation in casp of ordinary and ex- 


traordinary floods respectively. — Wlnu-e the liahility on the*part of a 
frontager to laaintaiii and repair a wall or embauknient against the in* 
cursions or overflow of the river or the sea arises in any of the modes I 
have just mentioned, its extent must be determined by usage. As'a 
general rule, the liability only extends to the maintenance and repair of 
such wall or embankmei^t as is sufficient to resist ordinary floods or tides', 
but an exceptional liability on the part of a frontager to maintain and 
repair a wall or embankment even against extraordinary floods or tides 
may be established in favour of the person claiinhig a right to be proteot- 
ed by such wall, if he can prove such liability by clear and positive 
evidence.^ • 


1 The Quefinmv. Cnmmiasioncrfi^ of Sewers for Essex^ 14 Q B. D. tiQli Kmghhy^if c«««, 
10 Rep;. laOfl ; Re.r v. Co?nmt.')^wners of Sewers for Somerset, 8 T. R. 312. 

8 Ileg. V. Leigh, 10 A. & K. 308 j The i^neen v Commissioners of Sewers for Esse^i^ sv^’a. 
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• * * 

Division of tho subject — Bsseatial nature Qf ri^ht of iisKery-Bntitueration and deftnition of 
the different kinds rf right^of fishery recognised by ihiglish law — Di&tinotion between 
each o^thege kinds — -A I. FiiRery in £he high sea — II. Fishery in the territorial waters — 
111 (a). Fishery over the foreshore of •the sea, and in tidal 'yaters — Right of fishetry 
in snch waters print facie vested in the public — Extent of right — Mode itl 

which this right may lawfully bo exercised — Foundation <tf tho right — Discussion 
authorities — Effect of alteration of the channel of a tidal navigable river npon tho public 
right of fishery- — Prerogative of the Crown to agproptgabo or grant several fisheries in 
tidal waters antefior to Magna Charta — Effect of Magna Charta on such prerogative— 
In what cases may a claim by a private individual to a several fislftery in tidal waters, bto 
valtl? — Reversion to the Crown of a several fishery in tidal waters by forf^ture or otber> 
wise — Modes in which a right t^ a seveyal fishery in tidal waters may bo claimed by a 
Bubject-*-Natare of proof requisite in each case — Kinds of several fishery in tidal w^^ers 
^ — Nature of each kind of several fishery — Does the right to a several fishery in tidUl 
waters raise any presumption as to the ownership of the subjacent soil ? — Effect of 
shifting of the channel of a tidal navigable river upon the ownership of a several fishery 
* — MayQT of Carlisle v Graham — Free fishery in tidal waters— Restrictions upon the 
enjoyment of a several fishery or a public right of fishery in tidal waters — Fishery in 
Bou-iidal rivers an^ streams — Right of fishery in such waters prima facie vested in the 
riparian owerns — Foundation and nature of the right — numeration of the different 
kinds of right of fishery in such waters — Ambiguity of the term ‘ several fishery,* wlien 
Applied to noiutidal waters — Modes in which A«overal fislxery in such waters may be created 
—Does the right to a several fishery in non-tidal waters raise any presumption as to the 
ownership of the subjacent soil ? — Several fishery in one, subject to a limited right *in an- 
other — Free fishery in non-tidal water^j — Franchise fishery in non-tidal waters — Effect of 
shifting of the channel of a non-tidal river upon tho right of fishery — Foster v. Wrujht — 
Restriction#upon tb(f exercise of the right of fishery in those non-tidal rivers that are 

navigable — Obstruction to the passage of fish. 

• * 

In tills and the following lecture I shall diScuss some of the g^eral 
principles of the law of fishery as it obtains in England and in this 
couufery respectively? under the following hSads : — 

Division of the subject— • 

A. Fialiery. (i.) In the hig^i sea. ^ ^ • 

(ii.) In the territorial waters. • , 

(iii.) Over the foreshore of ^le sea, and in rivers con- 
sidered, V 

(a.) With reference to their ^dal 
character j as well as 
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{h) With reference tp their tf^avigah^e character, 

• (iv.) In lakes and ponds, 

B. Topics relating to rights of fishery in general, w 

C. ^Remedies for the dislurbanceiof rigl]j:| gf fishery. • * ^ 

Essential nature of right of .fishery —It sboul^ scarofely he; 

needful to premise that the right of fishery -which a person might ^ ^ 
possess in any piece of -water is not a rjght to tlie fishes*living in such 
water at any time, — for fishes, like otl^ier ferae* naturae, cannot, (except in 
certain instances, which I shall notice hereafter) in tlie possession or I 
dominion of any man until they are actually captured/ — ^ut that it iS I 
simply a right to catch them. 

This right may exist elthe# in connection with, or^iudependently of, 
the ownership of the soil orer which water stands or flows. * When it is 
connected "with the ownership of the soil, it is merely Pumodeof enj4>ynSent 
of the land which happens for the time being to be covered with water, or 
a species of profit arising out of such land, — a mere attribute of ownership 
thereof — and is described (for the sake of distinguisljing it from the right 
of fishery, properly so called, and of avoiding any possible risk of confusion), 
as predial or territorial fishery.* When this right is independent* of 
the ownership of the soil, it is, according to English law, either a 
common right — like ^le public right of fishery in \he sea and tidal or 
navigable waters ; — or it is a profit a prendre in alieuo solo, a liberty of 
fishing in the water standing or flowing over the soil of another person, 
in which case it is a right of fishery, strictly so culled ; and arises either 
by grant from the owner of the soil or by prescription ; or by grant 
from the Crown, as owner of the beds bf tidal waters ; or from the slate, 
as owner of the beds of navigable rivers. • © 

^Enumeration and definition of the different kinds of right 
of fishery recognisedetoy English law —Accorcling to English law, 
fisljferies are said to be' of four kinds, vis.y — (i) A cominou fisSery; (ii) a 
several fishery; (iii) a free, fishery; and (iv) a common of fishery. A. 
fishery in gross is also sometimes ijientioned ; but this may be resolved 

• into the last three kinds, because it is merely one or other qf them when 
enjoyed apart fropi and independently of the ownership of any land. 

, A common or public fishery is the right enjoyed by all the mem- 

♦ 

1 Ajimalxa non domvisfcioa, qnae in inari nasounjur, qn^e oum oapinntnr, captoiiB aunt, 
lib. iii. c. 2, 

* Bobultes* Aquatic Righte, 87 i Woolryoh on Waters (2nd ed,), 113, 
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bers ol the |>Tiblie to fish*iu the sea and in tidal navigable rivers as far as 
the flux and reflux of tbe tideJ * 

A several .6r separate fishery is^a right of fishing which a single in- 
^iviflual or a corporation Ufiay hav^in any particular place witbiji known 
pand defined ymite to the exclusion^ of all others.* 

A free fishery is said to be a fishery in a* certain place, not exclusive, 
but owned in common with pne 03 ^ more indivi(fuals,® including the owner 
of tbe soil.^ * * • 

A common of fkihery is much the same as a free fishery/ i. e., a right 
to fish in conjunction with others ; but it is generally used to express the 
right acquired by tenants of a manor to fish in tbe waters of the lord. It 
very much resemj^les tbe other kind of coSimons in its nature, and there- 
fore depends* for its validity on the custom of the manor in each case. It 
is generally appendant or appurtenant to the copyhold tenmnents of a 
manor; but in some cases itds held in gross.* 

Distinction between each of these kinds.—Tt will thup 
appear from tbe foregoing description of the several kinds of fishery, 
that, the only substantial distinction between a several and a free fishery 
is Ibat the one is exclusive, and the other is enjoyed in common with 
two or more persons ; but, according to tbe current of English authorities, 
another distinction* exists between them, namely, tjiat a several fishery in 
non-tidal waters implies a right to the subjacent soil, whilst a free^fishery 
does not. 

A third distinction between these two kinds of fisheries is one which 
relates to pleading, and which played so important a part at a time when 

1 Musset V. JSurc/i, 35 Jj T. N. S. 486; Hargreai^es v. Viddams^ L. R. 10 Q. B. 587; Bloom- 
field V. Johnson^ Ir. R. 8 G L. 68. • • 

* Hale, de lure Maris^ p. 1, c. 5; HargraVe’s Law Tracts, 18; Malcolmson y, 10 

H. L. 0. 694, per Willes, J. ; Holford v. Bailey, 18 Q. B. 445 ; <^loo^field y, Johnson, Ir R, 8 
0,L. 68. 

8 Go. Lifct. 122a j Seymour v. Courtenay, 6 Burr. ^814; Solford v. Bailey, 18 Q. B. 445; 
Malcolmson v. O'Bea, 10 H. L. 0. 593. 

4 Co. Litt, 122 j Seymour y, Courtenay, 5 hurr. 2814; Hall on Seashoro (2nded.), 67; 
PaterBon*B Fiehary Laws, 46 j Hall on Prend<5, &o , 312 ; Solmltes maintains t^atfree * 

fishery is synonymous with common of fishery, but entirely distinct from several fishery. 
Aquatic Rights, 85-36. Serjeant Woolryoh also conies to the same conclusion. Woolryoh^^on 
Waters (2nd ed.), 122-123. • ^ 

^ Sohnltes’ Aquatic Rights, Ji2. ^ ^ 

8 Oonlson A Forbes' Law of Waters, 340-841 ; Woolryoh on Waters f2nd ed.), 127 a^Hall 
on Profits Prendre, &o., 807. 
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different of motion could not be joined toge^tUer id the »^me notion* 
An owner of a several fishery, whether be owned the subjacent soil or not, 
could maintain Ciju action of trespass for the breaking of bis fishery 
and the taking of the fish ; bu# the*owArs of tree fishery, unless he also 
happened to be the owner of the soil, could not m£f»int^in treSpasf, | 
but had only a right of action in ishe case for the disturbance of the I 
right,^ • c I 

The expression ‘‘ free fishery ” is also some times used interchangeably 
with several fishery, and wiijh regard to this equivoctij use of the word, 
Willes, J., thus observes in Malcolmsoh v. O'Dea^ : — Some discussion took* 
place during' the argument as to the proper name of such a fishery, who- • 
ther it ought not to have been called in tbe pleadings^ following Black- 
stone, a ^ free ^ instead of * several ^ fishery. This is cHore* of the con- ; 
fusion whi(^ the ambiguous use of the word ‘free' has occasioned^B frfnn 
as early as the Year Book, 7 Hen. VIL*13, d<\wn to the case of Solford v. 
Bailey (13 Q. B. 444), where it was clearly shown that the only substan- 
tial distinction is between an exclusive right of fishery, usually called 
‘ several,' sometimes ‘ free ' (used as in free warren) and a right in 
common with others, usually called, ‘ common of fishery,' sometimes 
‘ free' (used as in free port). The fishery in this case is sufficiently de- 
scribed as a several fishery, which means, an exclusive right to fish in a 
given place, either with or without the property in the soil.'" 

Instead of tbe four kinds of fishery just mentioned, a simpler and a 
more logical classification of tbe subject-matter would perhaps be a 
division of them into (i) a right of fishery common to all, and (ii) a right 
vested exclusively in (a) one or (b) in a few individuals*® 

A. I. Fishery in the high sea.~The right * of uni .wsal man- 
kind, to fish in the open sea has been enunciated in the responses of the 
earliest Roman jurisconsults* In mare piscantibus liberum est* — was the 
language of Gaius* The consensus of civilized nations has Sanctioned 
the same general privilege ia favour of all the nations of the world, 
without any restriction or qualification, save such as might arise from 
the force of any recognized opstom prevailing over any portion of the 

0 • 

‘ 1 BloomHetd r. Johnson^ Ir. R. 8 C, L. 68, , 

• 10 H. L. 0. 598 ; Be© filBo OhnUlewortlx v. te Fleming^ 19 C. B. N. S, (687) 697. 

» 3 K^nt, Comm. 411. ^ 

^ IKg. i, 8. 6. 1, (Gaias), Vide etiam. Dig. xlvii. 10. 18. 7, (Ulpian). 



IPrSHKRT Iisr T^EUITOKIAL WATEK8, 

• ♦ 


h0 


sea, with rctgai^d t5;aiiy ^artioular kind of fishery, e. gf,, the custom of 
whale fishery in <Jreenland,i 

Fishery im the open sea is imprescriptible, because prescription pre- 
^supposes a grant, which* only^e made* in respect of such ^things 
c&n form t^e subject of exclusive property. But the right of fishery in 
the open sea, is, as I have said just now, comfnon to all mankind. 

II. Pishery in the ^terrijtorial waters.—The right of fishing 
in the territorial waters* of a s^ate is vested by international law, as 
evidenced by treaty^ immemorial user, in that state exclusively ; and the 
felibjects of yo other state can fish in such waters Without a license from 
the Crown or the sovereign authority of that littoral state. * 

According to English law, the right of fishing in the territorial waters 
; of Great Brifcaitt is common to all the subjects of the realm ; and in the 
kpish of Oann v. Free Fishers of Whitstahle,^ the House of Ilbrds reoog- 
the validity of a clainptby a subject to an exclusive fishery iu the 
territoriaf waters by prescription and immemorial enjoyment, presupposing 
a* grant from the Crown prior to Magna Charta. If the righ*t ot„tbe Crown 
to grant a several fishery in the sea before Magna Charta arose from and 

dependent upon its ownership of the subjacent soil, it might be 
doubted wliether after the judgment in Beg. v. KeynJ^ such a grant would 
still be deemed valid in law. 

In India, the equal liberty of all the subjects to fish in the territorial 
waters has been judicially affirmed by the High Court of Bombay*, 
albeit it is subject to^the right of Government to appropriate the soil of 
the bed of the sea within the marine zone, or the fishery within that 
limit. This common right must, however, be enjoyed by every member 
of the publiOi under*the limitations embodied^ in the max[m, sic utere 
tuo ut alienum non laedas, in a fair and reasonable manner so as not to 
interfere^ with the enjoyment of the same right hy others ; and any act on 
the part of any member whereby the exercise of the same right by another 
is prevented or interfered with, is, if special injury results* to him 
therefrom, actionable at his instance and res trainable by an injunc- 
tion.^ 1 ^, .ft ® 

• r c- 

1 Woolryoh on Waters (2nd ©d.), 78. ^ 

• 11 0. B. N. S. S87 ; 11 H. L. C. 192. 

» 2 Bx. D. 63. ' 

*, Baban Mayacha v. Nagu*$hrav^jcha and others, I. L. E. 2 Bomb. 19; Hey, y. Kiitya 
8 Bomb. H. 0., 67. « 

* BaOan Mayacha r, Nagu Shravucha^and others, sapra. 
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III (a*) Fishery over the foreshore of %he sea« and in 
tidal waters —The right of fishery in such waters prima fiiote 
vested in the public. — ^Under the former heading I shail discuss soms 
of the leading principles of ^ihe law4of Englj.ud relating to rights of, 
fishery. ^ ** t * 

The right of fishing oYer the foreshore of the sea, in estuaries and 
arms of the sea, and in public navigable fivers, ^as«far as the flux and reflux 
of the tidef is primS. facie, by the Oonjmon la\'^ of England, Vested in all 
til e subjects of the realm. i The right of fishing’’ f^ys Lord Hale 

the sea and the creeks*and arms thereof is originally lodged in the Crown,* 
as the right of depasturing is originally lodged in the owner of the 
wastes whereof he is lord, of as the riglit of fishing belongs to him that is 
the owner of a private or inland river.’^ And after citing some pre- 
cedents, he<?ontinues ; — But thougli the king is the owner of this* great ^ 
wiiste, and as a consequent of his piopriety, hath the primary righl^t* 
fishing in the sea and the creeks and arms thereof; yet the common peo- 
ple of England have regularly a liberty of fishing in the sea or creeks of 
arms thereof, as a public common of piscary, and may not without injur|^ 
to their right be restrained of it, unless in such places, creeks or navig- 
able rivers, whefe, either the king or some particular subject hath gained 
a propriety exclusive gf that common liberty.”’* ‘‘This right,” says 
Schultes, “is coeval with the prerogatives of the Crown itself,”^ and in 
another passage, observes the same learned writer: — “And herein we shall 
premise that the right of fishing never was vested in the Crown exclusively, 
aud of course is not to bo considered as a regal franchise. As a public 
right belonging to tlie people, it prima facie vests in the Crown, but such 
legal investment does not duninish the right or counteract ite exertion”/ 
Pivergent theories as to the origin of this right have at various times 
been propounded. Soipe have maintained that this right was originally a 
grairt^ from the Crown to the people ; some, that it was reserfed by the 

.t. ft 

1 Malcohnson v. CyDea, 10 II L, 0. 593; Muiyhy v. Jlyan, Tr. E, 2 0 . L. 143 ; Neill ▼. 

I/iihe of Devnmhircj 8 App Cfis. (135) 177-f79j per Lord Blackbur^ j Bnstowe v. Corimcan^ 3 
App. Oa«. (641) 656-G56, p^?3' Lord Black\arn; v. M^yor of Saltaeh, 651, per 

Lord macTsi[)urn ; Reg^ x. Stimpeon, 4 B. & B. 801 ; 32 L. J. M. C. 208; Carter v. M^rcottf 4 
Barit 21G3 ; FUzwalter* 8 case^ 1 Mod. 106. 

2 Halo do lure Maris, p. 1, ^ 4; Hargrave’s Law IVacts, 11 ; Morris’ Hist, of the Fom. 

skoro, 376. J77. . 

S ,^ohultoR’ Aquatic Rights, 72. 

^ Ibid., 15, 



»01W1>#W0S AKD KXTBKT OF BIGHT OF FISHERY IN TIDAB WATERS. 851 

# 

jaeopte wbep they vested 4;Ue rest of the property in the sea in sovereign ; 

while others haijp ranked it tmong those natural and necessary righft 
which, like the*air we breathe, has ever been freely and absolutely enjoy- 
^‘ed,« Whether any of l^h^se theoiries fs cofi*ect or not, we shall not pause 
^ tb enquire, for the conclusion in all these cases is the same, namely, that 
this right of fishing has immemorially belSifged to, and been enjoyed by, 
the public; and that, in ^oint of title, it is ad Chitted to be held and en- 
joyed by common right, i? e., by the common law and custom of the 

realm. • ‘ # 

• « 

' Extent of the right. — As evtry member of* the public has a con- 
current right to the participation of ibis common benefit, it is clear that 
► if any one exercises ibis right in such %. mahner as unduly to interfere 
f with or abridge tfie equal rights of others, such conduct amounts to a 
Lnufsai^ce, and is indictable, and may also be agtionable, — if«it occasions 
^articuUr damage to any oqe, — at. the instance of him who sustains such 
damage.** 

• Mode in which the right may lawfully be exercised —It 

follows further from the same principle that, no one can exercise this 
public right by means of weirs, stakes, or fixed enclosures or fishing- 
places ; for an enclosure by one person amounts to an ex^usion of others 
from it; moreover, fishing in any of these mgdes involves a virtual 
appropriation pro tanto of the soil of the public domain, which is a pur- 
presture. It would seem, therefore, that this public right of fishing can 
be carried on by means of nets, hooks or other moveable apparatus only,® 
Foundation of the right- — A current of modern decisions may now 
be taken to bate firmly established the doctrine that, this public right is 
co-extensiv^witli, aaid dependent upon, the ownership of the subjacent 
soil by the Crown, as trustee for tlie public ; that it is confined to th^sea, 
and such rivers as ar5 navigable as well as tidal, and as far only as they 
are tidal, ^even though the rivers beyond the influence of the tidf jnay 
have been navigate(J from time immemorial for the purposes of com- 
merce* The reason for this rule appears to be that, beyond the point 

i Hall oi#tbe ^©ashore (Sjd ed.}, 4:2 f Malcolm^on r.^O^Dmy 10 U. L 0. (5^)3) GW; Mar* 
Bhall V. tJllevwater Steam Navigation Go., 3 B. & S. 732 j Murphy v. R^n, Ir. R. 2%C. Ij. 143 1 
Neill Y. Duke of Devonshire, 8 App. Cas,, (135) 167, per Lord^ O’ Hagan. # 

^ Mtxmilton v. Marquis of Doncgalf*G Ridg. P. C. 267 ; judgment of Fishery Commissibnera, 
in Xi^onfield v. Lonsdale, L. 11. ^ 6. P, GGi. H 

• Hall dk tho Seashore (2nd od.), 50-52 ; Conlson A Porbos’ Law of Waters, The 

Salmon Fishery Acts exprfesly provide for the particular apparatuses to be used for the oatch- 
; ing of salmon. ^ . 
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reached by the tide, the soil of the bed is in lavr,' primifi; deemed to 

be the property of the riparian owners, and the right of jSshing 

Discussion of authorities. — ^Tbe absolute dependence of this 
right upon the ownership oP' the soil? of the bed by tbeCrown^ seems^ 
to have been placed beyond all doubt by the Court of Excltequdi* | 
in Mayor of Carlisle v. QraJtam^ In that case a tidal navigable river ] 
suddenly shifted its chanfiel, forming by the irruption of its waters an ^ 
entirely new channel through the land of a private owner.* The Court 
held that as the Crown did not thereby acquire the *Qwnership of the soil 
of the new channel, •which still cofltinued to be in its former owner; 
the public ri^ht of fishing was not transferred to the new channel, though > , 
doubtless, it became subject to the public right of navigation. Here , the ^ 
new channel was both navigable and tidal, and yet the public right of 1 
fishery did not accrue, because the primA facie right of the Crown Jbo the/^ 
soil of the bed was rebutted in this casehy the^ pre-existent ownership 
private subject, which, notwithstanclhig the occurrence of a change in the 
condition of the land, remained, except, as regards the public right erf 
navigation, wholly untouched, . 

That this is the only correct view of the law upon this point is fur- 
ther confirmed by the decision of the Court of Queen’s Bench in Har^ 
greaves v. Diddams.^ Ir^that case a non-tidal and non-ifavigable river was 
made navigable by artificial operations executed under powers conferred 
by an Act of Parliament, which left untouched the rights of the riparian 
owners to the soil of the bed. It was held that the public did not acquire 
any right of fishing in such waters. The case of Musset v. Bv/rch*, 
in which the Court of Exchequer folI<Jwed the above rulibg, carried the 
doctrine still further, because there the public was held not entitled to 

C € 

-fish,, notwithstanding evidence had been adduced of the exercise by the 
public of the right of fishery in the waters in question for more than 
forty’^years. • 

Effect of alteration of the channel of a tidg^l navigable river 
upon the public right of flshejry.— From the doctrine above stated, 
follows an important consequence, namely, that when a tidal navig- 
able river, 1>y gradual and •impereeptiljle means, eacroafehes upon the 

® Murphy v, JRyan, Ir. li. 2. L. 418 ; Bloomfield v. Johnson^ Ir. ft. 8 0. L. 68 j PearXfo v, 
Bcoteher, 9 Q. B. D. 162. S«3^> also Reg, r. Barrouf, 84 JxAtioe of Peace, 53, where Oookbtini, f 
0 J., expr^geed a doubt with regard to the oorroctneas of the doctrine f^tated in Murphy y, 
n^a7i,SiupTa, namely, that the public has no right to fish in a navigable |iver abo^ the flow of 
che tide. 


» li, R. 4 Ear. 3C1. 


• L, R. 10 Q. B, 5827 


" 36 li. T. N. 8, m. 
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lead of a subjt^t> aed thereby Dhaiiges its coarse, the public right of fish- 
ing is traiisfeiTed to this nfew channel, even though the extent of the 
encroachujent ^ clearly ascertainable 5^ but that when an §>lteration in 
^the .channel takes place^ b^ means^ci i sudden and manifest change, the 
right of the subject to the soil, .though now covered by water, continues 
as before, and the public does not j^cquire any right of fishing in the new 
ehanuel.® • • 

Prerogative of the* brown to appropriate or grant several 
i fisheries in tidal^ waters anterior to Mfigna Charta — Although 
Nhe right of fishing over the foreshore of the sea and in tidal waters^ 
priind facie, *de iure coinmuni, belongs to all the subjects o8 the realm, 

I yet, antecedent to Magna Cliarta, the Crown pi^ssessed the power of either 
lappropriaUng itself*^ or granting to any of them a several fishery in any 
Morticni^ of such waters (either with a right to ihe*soil aiinexe(hor without 
and, thereby excluding^ the public from the enjoyment of their 
* if)herent*riglit.’ ^ . * 

• Effect of Magna Charta on such prerogative -The Grea*t 
Charter restrained the exercise of this royal prerogative, and forbade ap- 
propriations or the Creation of seveml grants for the future, although it 
left untouched such appropriations or several grants as had been made 
not later than the time of legal inemoi'y, that is, the reign of Henry II.* 

In what cases may a claim by a private individual to a 

1 Fostfir Y. Wri^jht 4. C. P- D. 438. Though this csrso related to a private river, the ra* 
tiones decidendi of the judgment are clearly applicable to the case of a tidal navigable 
river also, 

® Ma^or of GarKsle v. Graham^ L. R. 4 Rx. 361. 

8 Uale do lore Muris^p. 1. c 6 ; Hargrave’s Law Tracts, 11 : Ifeill v. Dake of Devonshiret 
8 App. Cas. (135^ J72, per Lord lilaokburn. • • 

4 Malcolmson v, O'Dea, 10 H, L. C. (593) 618; Neill v. DuJce of Devonshire j 8 App. Oas.^tlSS)"* 
178, per Lord Blackburn ; Schultes’ Aquatic Rights, 76-84. Donbas have quite recently been 
expressed in Quarters of eminent authority as to the correctness *t)f the interpretation on 
tbo loth chapter of the Magna Charta, by which the sovereign is thought to have been re^ 
gteuued from granting or appropriating exclusive fisheries in tidal waters. In Neill v. Duke of 
Devonshire (p. I?'?), Lord Blackburn said And* there soems to mo, if it were res Integra, 

considerable dc^bt whether the 16th chft|»ter of tljr Magna Charta did more than restrain * 
the writ de dtfeneibno ripariae, vfhereby when the king waa^ibont to come into a county, all 
persons might bo forbidden from approaching the banks of the rivers, whether tidal or not, 
ttwtt the king might have his pleasure in fowling and fishing tfieroin, a prerogative very ana* 
lAgOUS to the forest rights, (see the writ, Hargrave’s Law Tract^^ p, 7),’* See also Duke of 
Devonshire Y,rntHnsnn, 20 q 263, (in which the Court of Appeal entertained fhe same 

■ view) J 8omermt v. Fog-n^U, 5 B. A' C. 875. 

45 
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several fls|iery in tidal waters be vaUd-r-^A. claim, tfce^fotte, by a 
private individual to a several fishery ofer the foresJ^ore bf the sMi and 
in tidal waters, to be valid in law, must be founded upon, rand pwjved by, 
a charter, grant or royal approprlaiiou made before Magna Chaxta^ or, 
upon prWription and immemorial enjoyment from which a grant W afi- 
propriation can be lawfully • presumed, to have been made before that 

epoch.i » » 

■ 0 

But iifc grant of a several and exclusive ^ sliery made by tlie Crown 
since Magna Chjirtft is not always inefEectual. Law <^yecogiiizes the vali^ 
dity of such grants •if the several "Bshery had been approjpriated by the 
Crown befoiie Mkgna Charta,* or, having been created in favour of a private 
individual before Magna Charta^ had come back into the possession of the 
Crown afterwards, by forfeiture or otherwise. “ It is not lalv, and this 
can never Jbe too often* repeated/^ said Lord Blackburn in JffbiK 
of Devonshi/rsy^ adopting the language* of tl^e Master of the RoUs in tl# 
same case before the Irish Court of Appeal, that the Crown caAnot grant 
a* several fishesy in tidal waters since Magna Char ta. Such a statement ts 
illusory and contrary to law. It can grant a several fishery in such 
waters since Magna Charta, if that fishery existed before Magna Charta, 
If a tidal river in which there was primS, facie a right in the public to 
fish was appropriated by an individual or by the Crown before Magna 
Charta, that individual or the Crown, if the Crown has got it back, can 
grant it after Magna Charta. That is a settled principle on which every 
one of the cases connected with the several fisheries in tidal rivers have 
been adjudicated upon in this country 

Reversion to the Crown o# a several fishery in tidal 
waters by forfeiture or otherwise. — A several fishery pj reverting 
to the Crown’ by forfeiture dr otherwise does not me/ge and cease to exist; 
for if the sovereign could himself acquire this right before Magna Charta, 
and Qpntinue to hold it afterwards, there is no valid reason whj^he should 
not be capable of holding it afterwards, if it came ba^ck to him.® 

Modes in which a right to a several fishery in tidal waters 

‘ ‘ 9ale do Ixire Maris, p, 1, o. 6; SargraTo’^Law Traotj, 17-21 ; Malool^mon v. O^Dea^ 10 

H, L. C. 5S3 r V. puhe of Devonshire, 8 App. Cas. 136. 

^ * Neill V. Duke of Devonshire, 8 App. Cas. 186. 

^ 8 App. Cas. 135. * • . ^ 

* Neill V. DvMe of Devoiehire^ 8 App. Oag. (136) 180, L(|^rd Blackburn. j < ’ 

^^NeSl V. Duke of Devonshire, 8 App. Cos. (135) 179, per Lord Blackburn; Northutf^erle^ 
(Duke of) V. Houtjhton, L. E, 5 Ex. 127 ; Mogers v. Alim, 1 Camp. 810. ^ * 


i 
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niftjr be olalmed by a«sub|ect-—>^ I said just now^ a right to a sdreral 
fishery in tidd waters may be claimed either by charter or express grant 
or by preecriptipn. In either case, the burden, undoubtedly, is upon the 
^clavuant to establish ^rmativejy’by clpar and positive proof, either 
. actual or presumptive, lb*e acquisition of such a right in an^ of the 
modes whicff the law allows ; became such a claim is in derogation of the 
right of the Crown, and,the primd facie right^)f the general public.^ 
Natura of proof ro^^uisi^e in each case — if the cl^m is made 
1 under a charter or express grant, i£ will, of coarse hate to be determined 
1 hj th& language of the * ins tru meat, taken in conjunctibn with the sur- 
rounding circumstances. But proof of such ancient grafts, made iif 
I or before the reign of Henry II, it is not 4 >ossible at this distance of time 
I to addwe, either*by documentary or parol evidence. Therefore, from the 
kneeeWty of the case, the House of Lords, foHowing the ^nthority of 
^^ord laid down in Malcolmson v. O'Dea^^ and Neill v. Duhe of Devon^ 

the doctrine that sueli a claim to a several fishery could also* be 
sustained by prescription, Willes, J., in the opinion which.he delivered dn 
behalf of the learned Judges, in the former case, thus explained the rule of 
larw ; — If evidence be given of long enjoyment of a fishery, to the exclusion 
of others, of such a character as to establish that it has been dealt with 
as of right as a •distinct and separate property^ and there is nothing to 
shew that its origin was modern ; the result is, not that you say, this is a 
usurpation, for it is not traced back to the reign of Henry II, but that 
you presume that the fishery being reasonably shewn to have been dealt 
with as property, must have become such in due course of law, and, 
therefore, must have been created before legal memory.”* 

The qnp.lificatk)n ** and that there is nothing to show that its origin 
was modern ” which restricts the rule laid down in the abovb passage, is^ 
most important and distinguishes at once this species of prescription from 
the otbei^J according to which, under certain circumstances, an uiMqter- 
rupted enjoyment of an easement for twen^ years gives rise to a presump- 

I MtvwalteT^B casBy 1 Mod. 105, per Lord Haie, C. J. ; Carter v. Murcott, 4 Barr. 2162, pet 
lK>rd Mansfiel^ Meg v. Stimpson, 4 B. & S. 301 ; Schultes’ Aqaatio Bights, 71. * . 

8 10 H L. 0. 5S8. See als6 Oawt v. free Fishers of Whxtstahle, 11 H, L. C. 192. 

* # 

8 S App. Cae. 136. 

* 10 H. L. C. 618. As to what^may be sufficient ^idence of a title by pregcriptiou 
0^0 also; Little V. Wingfieldy Ii;. B. 8 0. L. 279 ; Ir. B. 11 C. L. 6^ Manual v. Fisher^S C. B. 
K. S: 866; O'Neill V. Allrny IrT K. 9*C. L. 132; Sol/ord v. Ceorge, L. R. 3 Q. B. G3^ Fdgar V. 
Copttttissionere of Fish^xesy 23 L. T. N. S. 732. ^ 
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tion of a iiiodern lost grant from one subject to anotheijt In the ease of 
gresoription,*8uch as would sustain a claim* to a several fishespy in apublie 
navigable river, the presumption of a lost grant created since legal 
memory is excluded. ‘‘ It wil^not-dO \p prove thirty years* enjoyments o£ 
such a right, commencing at the beginning of the thirty years, orttCom^ 
mencing at the beginning o£, any other ‘epoch later than the^ end of the 
reign of Henry II ; and foiithis reason, because ps soon as you show that 
the origin was later than the time of fienr/.II, you negative the in- 
fei'ence of a usage* from that period,* which infere^joe is the foundation 
of the conclusion, that there was grant as early as the reign of* 
menry II.”i . • • 

Kinds of several fiahers^ in tidal waters.— A several fishery in 
tidal waters may be either (i) in gross,* i. e., as a personal right attaching 
to an individual or a corporation, (for, according to Lord Hale, many^ecsle-/ 
siastioal establishments had such rights,) or it may be (ii) appeq^ant o 
appurtenant^ to a manor or to a naked freehold.^ • ^ 

Nature of each kind of several fishery — As the Crown is tho 
primS. facie owner of the soil of the foreshore of the sea as well as of all 
tidal waters, it might before Magna Charta have n^ade a grant to a 
subject either of the soil and the fishery together, or of the soil alone, or 
of the tishery alone — the two rights being separable. Whether in any 
given case there is a ^rant of a several fishery at all, or if tliere is one, 
whether it exists with or without the ownership of the subjacent soil, will 
depend in general upon the construction ot the ancie?it grants upon which 
the claim is based, as explained by evidence of subsequent possession and 
enjoyment.^ There can be jio doubt that grant of the soil alone will not 
entitle the grantee to exclude the public right of fishery, foj the Crown 
itself could Hot have excluded the public right of fishery without an ap- 

I Edgar v, Commu^i^'i oners of Fiaherf;^ 23 I- T. N. 8. 732. 

3 Hale de lure Maris, p. I, c. 6 ; Hargrave’s Law Tracts, 18. The ease ot^eill v. DuJce 
of DevonshirBi 8 App. Cos, 135, also shows that somo ecclesiastical oarporations in Ireland 
possessed rights of fishery in gross. But instances of such fisheries owned separately from the 
ownership of manors or lands are, as Mr. MAris ol>8erve8, extremely rare. The title to a 
fisHery, according to Kim, is almost alws^s shewn in oonnectian with or as parcel of a manor. 
Hist, of * the Foreshore, 7l7> (note q.) 

» Hale" de lure Maris, p. 1 c. 6 ; Hargrave’s Law Tracts, 18; Hall on the Seashore (2ndi 
ed.)f 49 j iShuttleworth v. ht Fleming^ 19 C. B. N S. lOti^Rogers v. AlUn^ i Camp. 305. Of 
^ V. Stimpson 4 B. & 8. 301. 

^ Eaifes V. Bridges, 1 R. L. & 3. 390; Hall on the Seashorer( 2nd ed.), 62. 

*» Vaterson’s Fishery Laws, 20. • 
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propriatiott or a garant several fishery, and a grantee from the Crown 
certainly cannot claim a higher rights , 

Nor,*wher^tfie right to the soil and the right to the exclusive fishery 
in ^py portion of tidal waters exi^ together in the hands of a subject 
undena valid grant from tlie Crown, such as in the case of a several fishery 
in tidal watefs appurtenant to a manor or freehold, will the transfer of the 
right to the soil, (unle^ there be express w^rds in the conveyance) en- 
title the transferee to claim* a right to the several fishery Tlje right to 
the several fishery will still remain in the person of thp transferor as a 
se?^eral fishery in gross,* The proposition upon which this rule is, and 
must needs "be, based is that, in tidal waters the right to an exclusive 
fishery is not of so ancillary and accessorial character that it must 
necessarily follow *the ownership of tlie soil as its principal. 

L • Does the right to a several fishery in tidal *wateri^ raise any 
resumption as to the ownership of the subjacent soil P— If then 
i!p tidal waters the ownership of the soil does not primd facie import 
% right to a several fishery"/ the question arises does the converse proposi- 
,tion liold good ? Does a right to a several fishery in tidal waters raise 
a presumption that*tlie owner of the fishery is also the owner of the soil? 
Notwithstanding the abolition of the technical rules of pleading to which 
it mainly owes its grigin, the question still possesses a practical interest ; 
for islets might arise or derelictions take plac^ in tidal or non-tidal 
waters, in Avhich a person owns a several fishery, and he might not be able 
to show any right to the soil by the production of any grant. In such 
cases he could still advance a claim to the islet or the derelict soil, if the 
presumption were held valid in law. 

•Granting for the sake of argument that, such a presumption as this 
might arise, the foundation for it must be sought in the assilmption that 
a several fishery in 4.idal waters incident to the ownership of the soil. 
But this, *44^ 1 have already shewn,,' has been conclusively settled v/)t to 
be the law in the case of tidal waters. ^ 

Passing from this inferential reasoning, the unanimous judgment 
of the King’s Bench in Duke of Somerset Fogwell,^ which has never, 
yet been questioned, may^be accepted as a dir<^t authority for^ negative 
answer to the question ; although, no doubt, an observation occurs in it 

* Hall on the Reasboro (2nd ed ), 54. • 

V, Duke of Devonihif^f 8 Af>p. Gas. 135, * 

• 6 li. C. 875; 1^11 on the Seashore, (2nd ed ), G2-66. 
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which sef»m |ipparently to militate against .this view, bat wbich^ howeYei*^ 
must evidently be restricted to the case of lion-tidal Waters, Tfa^ result> 
therefore, is, that although, as a matter of fact, a several fishery in tidal 
waters is genei;ally coupled wiih tKe^ (^vnership of the soil, there is 
presumption that in jsuch waters the oqe necessarily implies the 4>they^ 
whether the fishery be enjoyed by meaps of moveable apparii.tus, such as 
nets and hogks, or by engines fixed in the soil, spch as wetrs, stakes, &c# 
Effect.of shifting of the channel of *a tidal navigable river upon the 
ownership of a ^vdral fishery. — If a tidal navigable ,river, in which a sub- i 
ject owns a several fishery under « grant from the Crown, suddenly ^ 
changes its* old channel and works a new channel for itseff through the 
land of a private individual, then, in such a case, as the right of the 
sovereign to grant a separate fishery in a tidal river, ^ depends upon the 
existence of a proprietorship in the soil,’ and as a sudden change imthSR 
course of a river does not take away the right of the private ownpr to tlpF 
soft and vest it in the Crown, the right to the several fishery -cannot w 
followed from -the old to the new channel* ; but it is otherwise, if the riv^r 
shifts its course by slow and imperceptible degrees®. • 

Mayor of Carlisle v. Graham. — Lord Chief Baron'Kelly, in delivering 
the judgment of the Court in Mayor of Carlisle Oraham^t said:-— 

‘‘ And we are called upon to decide the question which now arises for 
the first time, — Is the several fishery of a subject in a tidal river, the 
waters of which permanently recede from a portion of its course *and flow 
into and through another course, where the soil and the land on both 
sides of the new channel thus formed belong to another subject trans- 
ferred from the old to the new chanivel, and so a several* fishery created 
in and throughout such new channel, or in some, and in jny, in what 
part of itP * No authority has been cited at the bar nor is any to be 
found in the books to the, effect that under such cir(?umstances, a several . 
fisljie»y is extended into or created in t&e new channel thus fowled' in the 
tidal river. . 

** It is said indlolle’s Abridgment, and appears to have been remark- 
• ed by Thorp, J., in a case in thp .Year Books, 23 Edw. 3, c.*^8, that wher^ 
ever the tifie flows and reflows it may be called anfarm of the sea, and if the 

1 Ter Lord O’Hngan, m Duhe of Devonshire^ 8 App Cas. (135) 167. 

* Mayor of Carlisle v. Graham, L. E. 4 Ek, 361. 

\ Foster V. Wririht, 4 C. P. D. 4sS. * 

* L. R. 4 Ki. 361. 
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water be a hi^ba^aiy and* changes its conrse from one soil tojanother, still 
it becomes a highway there where the water flows, as it was befoi«e in its 
ancient conrse, «o that the lor^ of the soil cannot disturb the waters in 
^thifiu new‘ course* But ^his propositfoil, if 4rue, as regard^the use by the 
fhiblic of the tidj^l waters as a highway, or the exercise of any other pub* 
lie right, fa'ls to shew that a private right to a several fishery arises 
within the new course ^f the tidal waters. • In the case pf Murphy v* 
O’Hagan, in delivering the judgment of the Court, ^ays, ‘ But 
^Whilst the right of ^fishing in fresh water riverfe in wh1cl\ the soil belongs 
( to the riparian owners is thus exclusive, the right of fishing in the sea, 
arms and estuaries, and in its tidal waters, wherever it* ebbs and flow8> 
is held by the Common law to be public! iuris,*and so to belong to all the 
[^subjects of the Crown, the soil of the sea, and its arms and estuaries and 
||idal jvaters being vested in the sovereign ai^ a trustee foa the public* 
^^e exclusive right of fishing in the one case, and the public right of 
ffihing iif the other, depend upon the existence of a proprietorship in the 
s^il of the private river by the private owner, and by the* sovereign in a 
public river respectively.’ And this is the true principle of the law 
touching a several fishery in a tidal river. If, therefore, the right bt 
the Crown to grant a several fishery in a tidal river to a subject is derive 
ed from the ownership of the soil, which is in tb^Crown by the Common 
law, a several fishery cannot be- acquired even in a tidal river if the soil 
belong flot to tbe^ Crown but to a subject. ^ And all the authorities, 
ancient and modern, are uniform to the effect that if, by the irruption 
of the waters of a tidal river, a new channel is formed in the land of a 
subject, although the rights of the Crown and of the public may come 
into" existenge and be exercised in what Las thus become a portion of 
a tidal river or of an arm of the sea, the rigtt to the soil remains ig. the 
owner, so that if at aViy time thereafter the wa^Ps shall recede and the 
river agaite change its course, leaving the new channel dry, the seil be- 
comes again the exclusive property of the^ owner, free from all righte 
whatsoever in the Crown or in the pul^lic.” 

Firee fishery in tidal waters.—A free^shery may also exist over the 
foreshore ol the sea and in tidafwaters. A •right to ^his kinfl of fishery 
being very much similar to the right to a several fishery, the modei^ of 
origin and the incidents of this right do not matejially differ from thigse 
of a. several fishery. « • 


* Ir. R. 2 C. L. 143, at p. 149. 
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it is obisious tliat there cannot be a commQ» of fisbeiy in .tidal waters 
in whioh a public right of fishery exists.^ * * - , ^ 

Eestrictions upon the mode of enjoyxnent of a severi^ fishery, w of 
toe public rigl||b of fishery, in tidarwatjrs.— The right of fishery in iidal^ 
waters, whether public or several, must b§ exercised in d^e subordinatioh 
to the paramount iiiterests«of public pavigation. Any act which inter- 
feres with or^derogates froul this right is unlawful. Thus, a demand by 
a private individual, without an adequate qhid pro quo, * (such as the 
maintenance of* helicons dnd buoys for the safety oi^navigation), to take j 
tolls from all vessels which cast ancfior within* the limits of his ofUiiet < 
fishery, has been held to be illegal, although there is in such a case a i, 
temporary occupation of Rift soib* however trifling in extent. . | 

Fishery in non-tidal rivers and streams— Right of fishery in such Ij 
wators priipa facie vested in the riparian owners— In non-tidal^rivers,/j 
whether navigable or not, the right of fisliing is prima facie vest^ in 
ripWian owners> iu common, but in severalty, the right of eadh of such 
owner being cc-exteusive with his ownership of the subjacent soil of that 
portion of the bed which lies betweeii his frontage and the middle thread 
the stream.® And if the same person be the owner of lands on both 
tides of the river, the right of fishing therein prim^ facie belongs to liiin 
exclusively, according to the extent of his riparian fror»tage, ^ 

‘‘Fresh rivers of wliat kind soever/' says Lord Hale, ‘^do of common 
right belong to the owners of tlie soil adjacent ; so that the cwnefs of the 
one side have of common right, the propriety of the soil, and consequently 
the right of fishing, usque filuin aquae ; and the owners of the other side 
the right of soil or ownership and fishing unto the filurn'aquae bn theiiT'^ 
side. And if a man he owner of tlie l^pd of both sides, in ogininou pre- 
sumption, he *is owner of the whole river, and hath the right of fisUijfg 
according to the extent of.^his land in Ungth/^^ * • 


f * 
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1 Hall on Profits Freiidro, &c., 307 
* Gann v. Free Fishers of Whitstablo, 11 H. L. C. 192; Forhtnan y* Free Fishers of Whit^- 
stahlef L. R. 4 H. L. C. 285, • 

• • Hale de Inro Maris, p 1. c. 1 ; Hatgrave’s^Law Tracts, 6 ; Itoijal Fiske^ of the Banne^ 

Dayies, l^iB ; 'Fitzwalter^s case, 1 Mod. 106; Bickett v. Morfis, L 11, 1 H. L. (So App.) 
WisJiart v, WylUe, 1 Miusq. H. L 889 ; Mayor of Carlisle v. Crahayn, L. R, 4 Ex, 861 j Mmfky 
V. T^yaiiy Ir, R. 2 C. L. 418; Cooper^v. FhtbbSf 166, j*e? Lord OranwortK; 

V. ftootc/ier, 9 Q- B. D. 162; /..iigell.on WaferoofirBcs (7th ed.), §§ 61, 64, 66 : Sch«lfce$* 

Rights, 61 f Woolrycjh on Waters (2iid ed.),\122, * ^ ' • 

4 hi ale d© lure Maria, i6id. • 
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VonuRdaldiMi md nature of the right v^TLe right of fisl^^ag in* non- 
ticW rivers net^a riparian righlj, which, as I have already poin^ out in 
a previous lectore,^ arises out of the lateral contact of land, with tha Sow of 
^water,» and not out of tjjlie ownersjJiBip bf the soil of the bed of the stream. 
Ipfc is-iras the wojda ** a^dicmseguMtly the right of fishing in the passage 
I have just read from Lord Hale, ijiken in connection with the previous 
conjte^::t, prove— a fragment of the proprietary interest in the subjacent 
soil, a mode^f enjoyment Vf> or a kind of profit issuing frotn,Jand, when 
"^it hls^ppens to. be covered with water, and m&.y be transferred or appro- 
iH^riated either with or without the property in the bed or tank to another 
person, whether he does or does not own land on the* borders of, or 
. adj^ent to, the stream.® When this right bxists in concomitance with 
^ th^ ownership of the soil, it may aptly be described as predial or territorial 
' fisherj^*^ When it is severed from it and transfelred to another, so that 
rig};!' of fishing alone exists in one person, and the ownership of the 
soil subjefct to this right exists in another, it is called a profit & prend/e. 

• Enumeration of the different kinds of right of fishery in such waters, 
—There may be a several fishery, free fishery and common of fishery as 
well in non- tidal Ts^aters and streams, as in tidal waters. 

Ambiguity of the term * several fishery/ when applied to non-tidal 
waters. — The termi * several fishery,’ as applied to^non-tidal waters, has a* 
double signification. It is used sometimes to denote that exclusive right 
of fishing which is incidental to, and is a component part of, the owner- 
ship of the soil, — the territorinl fishery, as it is more correctly designated j 
and sometimes to refer to the exclusive right of fishing granted by the 
>wner of the soil to a stranger independently of any proprietary interest 
^he soil— ^ mere profit k preudi'e. 

Jdodes n which a several fishery in such Vaters may b& created.—A 

non- tidal waters, may be claimed by grant or by pre- 

flcriltlont i 

rht to a several fishery in non-tidal waters raise any pre- 
stimption as to ownership of the subjacent soil ? — A several fishery in 
non-tidal waters^^ng a right of an accessorial character and incident, 
to tke ownei^hip ofi!^^ soil, thei^ is a ’presnmption in law,*» until the 


- ^ Buprat 267—260, 

^ de lure Marini p. 

3 Aj;^, 0 a«. 665. 

♦ AquatiS Rights, 87 j Woolryoh on 

‘ ' 46 


Mar$hall V. VUeswater Steam Navigation 

It » 



J,yon V. Fishmongen* Co., 1 App, C^. <62. 
al-aofc?, 6 i Schultes’ Aquatic Uigll^ 




ters, {2nd ed.), 113. 
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contrary is shewn, that the owner of the- soil is alsp^'the owner of the 
several cfr exclusive fishery in the water which covers the soil- .But the 
question whether the converse of this proposition, namely, whether ttie 
right to several fishery carried with R a pr^jnnption that the ovmer 
thereof is also the owner of the subjacei\]b sail, is true or iiot, Jfas beeh the 
subject of much controversy* amongst .the earlier as well as the more 
modern authorities. The earlier authcgrities ^laM down that the owner- 
ship of tbe^soil was absolutely essentyi^ to the existence if a several 
fishery in private waters. But this position has beeif assailed with much 
acuteness and considerable learning by Mr. Schultes,^ followed in this" 
respect by Serjeant Woolrych ; and it is now admitted on all hands, 
that a several fishery may exiSt independently of thej^wnership of «the 
soil in the bed of the water.* 

But, tbongli it is unquestionable that the right of fishery i»ay*be 
dissociated from the right to the soil, and may be transferred to anothejf 
ajj a mere incorporeal right, the preponderance of authority in England 
is in favour of 'the doctrine that the right to a several fishery in non-tidfl 
waters primS- facie imports the ownership of the soil. In the case of 
Halford v. Bailey,^ Lord Denman, C. J., in delivering the considered judg- 
ment of the Court of Queen’s Bench, said ; No doubt the allegation of 
a several fishery, prim*^ facie, imports ownership of tlfe soil though they 
are not necessarily united.^^ And the same doctrine was enunciated by 
Parke, B., in delivering the judgment of the Court of Exchequer Cham- 
ber in the same case. 

The authority of this case was followed by the Court of Queen’s 
Bench in Marshall v. Ulleswater Steam^ Navigation Co,,* where the sau^ 
question was^ raised and thje earlier cases were very fully discussed 
bar.^ In that case the grant of a several fishery was accompani^^/^y 
livery of seisin, and ii; reserved a certafti quit-rent to 
mapoV. The majority of the Court, Wightman and Mellor JJ.,1teld jSat a 
right to the soil passed by the*grant, inasmuch as a &ofE»ent with*livery 
of seisin, and the reservation of a quit-rent were not amSl appropriate to 


?upon Co. iStt. 122 (b) n. 7 ; 
1I4<116, with the anthor’a 


I Seo tho ancient authorities# collected in tfargrave’s 
Schultes’ ikquatic Eights, 44-46 ; Woolrych on Waters i 
coiffments thereon. ^ 

a Holford V. Bailey, 8,Q. B. (*« error); 16 L. J. Q. B. 68; 18 

li. J Q. 73^109 i Mar:ihaU^YQ,k^wi>^.i*iVuter StiJm Navigation Go.^3 B, AS. (782), 747, per Itord 
CooklJurn, C. J. P < , 

» 8 Q. B. (1000:, 1018. r * 3 B & S, (732), 747-748. 
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the tmnsf^r of ^ inccjrporeal rigliit*^ Cockburn, C. J,, hojFever, though 
acquiescing . m ^he judgment of the majority, in consequence of the 
weight of aitthorities by which ^he felt himself bound, was himself 
, of •opinion that, both, ^cpording# to 'reason and principle, alright to a 
*sevofal fishery did not import iU right to the soil. His Lordship thought 
; that the livery of seisin and the reservation* of a quit- rent could be ex- 
plained on the ground* that tl^ey had been* made by the parties under a 
mistake of law. After cTting thg opinion of Lord Coke to the effect 
that, upon a gi’ant^f a several fishery, even when accompanied by livery 
* of seisin, the soil does not pass, his^ordship thus proceeds to observe : — 
“Now independently of the high authority of Lord *Cok^ on such a 
matter, I must^say that this doctrine Appears to me the only one which 
is reconcileable with principle or reason. It is admitted on all hands 
th*at .a several fishery may exist independently of the ownership of the 
/ifijdl in the bed of the water. Why then should sdch fishery be consi- 
dered as carrying with it, in the absence of negative proof, the property 
In the soil? On the contrary, it seems to me that ther^ is every reason 
for holding the opj}osite way. The use ot water for the purpose of fish- 
ing is, when the fishery is united with the ownership of the soil, a right 
incidental and accessory to the latter. On a grant of the land, the 
water and the ihcidental and accessory righl^of fishing would neces- 
sarily |)ass witli it. If, then, the intention be to convey the soil, why 
not convey the laud at once, leaving the accessory to follow ? Why 
grant the accessory that the principal may pass incidentally ? Surely 


such a proceeding whould be at once illogical and unlawyer-like. The 

S to comprehend the less, but this is to make the con- 
tion hold good. A grant of land carries with it as 
iral, which may be below the surface, But who- 
t of the mineral carrying wi|h it the general owner- 
Vhy should a different principle be applied to the 
[lich may be said to» be a grant of that which is 
the soil, as a grant of the mineral is a grant of that 
Nor should^it be forgotten that the opposite doctrine ’ 


Seo, however, an article Eoviow, 29, in which the learned writer quotes ^veral 

r authorities to show that feoff incorporeal hereditaments were possible 


earlier authorities to show that feoff in 

just, as far as, though no fv^thor, than, f60ff8pr''ISMl!i||^|g 
See also a criticism <m this article in the same rjume of the Q. 
reply to it by the^xitev of the original article oSp. 32S. 


corporeal hereditaments. 
[TErKeview on p. and a 
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involves the fttartlJng and manifest absurdity tbad sbodld tlw> water be 
diverted by natural causes or become dry, the fisheisy, wMcb was the 
primary and principal object of the grant, would be gond;. and the pro^ 
perty in ^ the soil whicjb only •^a6sed1Sleident?),lly« and as accessory to iihe# 
grant of the fishery, would remain,^ , * » , * 

In the Irish case of Bloomfield v. Baron (how Lord) Fitzgerald 

went further than this and *in a very learned Judgment expressed hiS 
opinion tliat the grant of a several fishery by tfie owner of the soil, even 
if accompanied by livery of seisin, would not pass* tti# soil. 

The presumption* that the owner of a several fishery is primft facie* 
the owner of the soil, obtains only wlien the terms of the grant are un- 
known, for if the grant sbowl that an incorporeal h^^reditament was 
intended to pass, the presumption ceases.* 

Severs* fishery in one, subject to a limited right in another— 
"Although a several fishery is by its nakire exclusive, so that no other 
person can have with the owner of such a fishery a co-extensive right 
thei’ein, yet it has been held that a partial independent right in anothef> 
or a limited liberty does not derogate from the ri^bt of the general 
owner. Thus, when the owner of the soib granted a several fishery with 
the exception of an oystery, and reserved to himself the right to take 
fish for the supply of hifr own table, the grant was held to be that of a 
several fishery,® 

Free fiLShery in non-tidal waters. — A free fishery in non-tidal waters 
— sometimes used synonymously with a common of fishery — is, as I have 
said before, a right of fishing in a particular place co-extensive with ^ 
others ; that is to say, it may exist in ttfe owner of the soil in conjuncjr 
tion with a st^-anger, or in ^wo or more strangers to the exclUhion of tra 

owner of the soil.^ 

A free fishery has been held not to import owners^ "WSSTfi 
Fi%knchise fishery in non-tidal waters,— Another ki|l of fis)) 
namely, a franchise fishery in non-tidal rivers, simi! 



Tritehardf S Kx. 79S; 


i Ir. R. 8 C.L. (68)105, ^ , 

• Duke of dhmereei v. FogiMll, & U. (875) 8^6. 

B Seym(^r v. Lord Courtenay, 6 Burr. 2814. Cf. 

Biggenson, 2 A. & III. 606. ^ 

4* Bloomfield ▼, Johnson,, Ir. R. 8 Fitzgerald, B, j Cartet r, MurcoU, 4 

Smith r, tdl -/hi^mour v. Load Cmirtmay, $upra ; Woolryck 

Water#(2nd od.), 122-123 t Schultes’ AquatB Rights, 67. • 


Bloomfield t. Johnson, sitpra. 
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-fishery in tii4al niArigahle mvers, before at cufine was 

Iittempte4 to be ^tablisbed in a very recent case* which oarae before the 
■Conrt of Appeal. It was argued that prior to Magna Charta^ the Crown 
^ouid, as part of its' pse|C^ative|iRve an exclusive right of fishery not 
\ only In tidjl navigable riveti, J^nt also in those rivers which are 
; iabove the flow of the tide, and^tbe soil Whereof belonged to a snb^ 
In ject; and further, ‘that; it^ coul4 also, befofe tliat period, grant such 
a right of fishery to a subject so %s to be a franchise in his hands. But 
» upon an examinatiQie'of the forms of writ in relation *to« the defence of 
fivers given in Lord Hale’s treatise E^e lure Maris, ttea Lords Justices were 
of opinion that all that they seemed to establish was “ that prior to the 
Great Charter of ^enry III, the kingiiad exefcised as part of his prero- 
gative a right to cause various rivers, including fresh rivers above the 
flow o6 the tide, to be put in defence, 6., to be kept close, m anticipa- 
tion of m visit of the king for the purpose of fishing in the river, and 
further that he required certain men, who were anciently liable to pe^ 
fftrm the duty, to make preparations for his arrival by the (Sonstruction of 
bridges ; that this prerogative was exercised by means of a writ addressed 
to* the sheriff requiring him to pub the river in defence, and that after 
Magna CHarta the prerogative was still exercised, but only in regard to 
rivers which had Keen put in defence in the reigrt^of Henry 11/^ 

^‘But assuming” the Lords Justices went on to observe this 
prerogative to have existed, we entertain serious doubts on the following 
questions : — first, whether the prerogative would have authorized the 
king to close the river against the owner of the soil or to assert any 

■ t in preparation for a royal visit ; second, whether 
ot of a purely personal character, existing only 
king and his court, and consequently whether, the 
ranted by* the king so* as»to become a franchise 
5 t ; and thirdly, if it could be held by a sdbject 
r it could confer ®on the subject a permanent 
inual exclusioipof the owner of the soil.” 

>f the cha nnel of A non-tidal^river upon the right* 
^whether upon an alteration in the course of a 
tiOn-tidal river, the right^’^M^^shery follows ^the new channef, departs, 

m in the case of tidal rivers, unonllBiP ^ o f tjie change by which 

the hew channel is effected. 'In the rjfer 8hxftr%Sf»rt)^^ by'»graduitl 


Bu^na, 354 — ^355. 


8 Duke of Devoni^re v. Tattinson^ 20 Q. B. B. (263) S7l, 273. 
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and imperc^ptilfle degrees, the ^ht of fisberjr.^pmmlies in the ohaaiM 
*ut if, on the other hand, the neWfJfehanneris tjhe, resnlti of a andden and 
violent encroachment of the river, tbifl8ii{om^|||^^ be upon the 

land of the person who is also the trier bed, the right o{ 

fishery cannot be exercised in thi^Sg^/chani^b The Reason *whi& 
underlies this rule is, that in the cal^La* territ^jal fishery, a slow and 
imperceptible encroachmefit by the- j M r u^oi^the land of an adjoining 
owner (though the extent of the encr<ja|^3^^ ascertainable after 

the lapse of seijerSl year^), transfers, '^^^46iiibrding tpf^^ law of alluvion, ,, 
his proprietary right in the soil to^the (iSrn^ of bed of the 

river, to whose territory it becomes aiinex^,'^Aiid over which his fishery 
consequently extends ; buf that when the encfoachmgnt is sudden- and 
manifest, the law of alluvion produces no change whatever in the owher- 
ship of tlie‘SoiL The same reason equally applies if the fishery* be* an 
incorporeal franchise or right, because^beiug^dependent for its enjoyment' 
upon the subsistence of the proprietary right of the grantor, actual or 
presumptive, of the franchise or right in the subjacent servient soil,*it 
does or does not continue in the new channel, according as such grantor 
does or does not acquire, under the law of alluvion, the ownership 
of its soil, by reason of the channel being caused by the gradual or sudden 
action of the river. ^ ^ 

Poster V. Wright. — The rule that a territorial fishery in a non-tidal 
river shifts with the changes in its course, where such changes take place 
by slow and insensible degrees by the river encroaching upon the soil of 
an adjoining landowner, is established by the decision of the Court 
Appeal in Foster v. Wright^ In tha^* case, the plaintiff who was lord ^ 
a certain manor, and was entitled to the right of fishery in % river 
ning through it, had enfranchised in favour of the defend ant so m^ynd 
of the manor lying qjose^ to, but nof adjoining, 

gradfially wore away £he bank and the strip of land thatjly ffetw^lpi the 
lands of the manor next to tbe bank and the defendantJKand, ana even* 
tually eneroached upon the latter t)y gradual and ini|ifoeptible degrees, 
•though the extent ^of the en<y6achm^nt was asj^i^inabla and in fact 
ascertained at intervals of twelve years. Th^jilffendant having fished 
in* that portion of the river which covpiitfwhat was originally defen* 
dani's own land, the tfan *action of trespass. The Court 

held tlfe defendaiv'^^Tfaofe on t^ ground tfiat, The gradual encroachment 


p. D. 
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soil of the^ plainti^ •aiid^j | jj | grefQre; 
it •? “ 

^ fiestriotions 
tillal liTeri that yre 
publia has acquired a ji 
of Parliament, the ri:;^ 
tion tg, such* pai 
sanc^ and is indi^a, 

• * Obstruction . 

df a rigM df? fisheV^l 


soil of the defendant to the 
p:clading his right of fishery over* 


^6 light of fishery in those non- 
use non-tidaf rivers in wliich the 
tion by grant or prescriptioh or Act 
aust be exercised in due subordina- 
any interference therewith is a pui- 


^fh. — For similan reasons, the owner 
erect weirs or other eifgines so as to 
obstruct the passage of fislTiip aa’iver into the^fisheries^of other persons, 
because it amounts to a clear invasion of their right, and is therefore 
actronijble.* But it would seem that a right to a*weir may be acquired 
under tj^e English Prescription by enjoyment thereof for the statu- 
tory perio*d.^ ' * 

• The erection of dams or other similar structures, inmoii-navigable 
rivers for mill purposes, in so far as they obstruct the passage of fish, 
has, in several o£*the states in America, been long regulated by positive 
legislation^ and the only available remedy in case of such obstructions is 
that provided by statute. There the mill-owne^ are required to keep 
fishways in such dams.^ 

m 

1 Hale de lure Maria, p. 1, c. 2 ; IIargrayo*s Law Traots, 8 ; WilUamB v. Wilcox, 8 A. A 
B. 838. See Orr Ewing v, Golquhoun^ 2 App. Caa. 839 

* Weld y„ Bornhyt 7 East 195 j Leconjield v. Lonsdale^ L. R. 5 C. P. (691) 726, per Bovill, 
. J. * * 

» Bolle r. L. 3 Q B. 286. 

Gould on Waters, § 187. 
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III (b). Fishery in navigable rivers — tTuder RonTan law, right to fish in perennial riverroont- 
mon to the public, — Appropriation by the sov^eigns tiftiee of the right to fish 

in navigiiibl& rivers — Right of tlie pubho to fish in navigable rivers rehabifltated in Franco 
by the Code Napolbon— ••Rigtit also recognised in some of t^e states in America^-Ia 
India, right of fishing in navigable rivev primil facio belongs to the puhlio^Mode 0 ^ 
enjoyment of sijch right- — Exclusive fishery claimable by private individuals by grant from 
Government or by prescription— -Nature of evidence requisite to prove acquisition of such 
exclusive right— VjJJxet her excl naive ifght of fishery in a navigable^river imports a right 
to the subjacent soil — ^Effect of shifting of, or of any other change in, tfl»e channel of a 
navigable river upon the exclusive or the public right of fishery in the river — Course of 
decisions upon this topic in Bengal — Romarljs — Fishery in non-navigable rivers or streams 
- — Bight of fishing iu such rivers or stroaras^priinil iiacie vested in the owne^ Sf the sub- 
jacent soil — Distinction between territorial and incorporeal fishery in non-navigabla 
stream— Modes of acquisition of inoorporoal fishery — To whom does the right of fishery 
in non-navigable streams flowing between two estates, primA facie belong Whether 
exclusive right of fishery in a non-navigable stream imports a right to the subjacent 
soil— -Modes of determining the right to the soil under different oircumstancew — Right of 
the grantee of the entire julkur of a pergonnah — Obstruction to the pusHag© of fish— 
Fishery in lakes and poiid^ -Right of fishing in small lakes, ponds* &c. pum4 fncie belongs 
to him in whose lands they are situated — Right of fishing in largo non*tidal navigable 
lakes, under English law — Under American law — Right of fishing in lakes, ponds, Ac. 
generally, according to Anglo-Indian law — Sums annually payable under a lease of jv 
fishery, whether rent or not — Right of occupancy in respect of the julkur of a stream, &c, 
B. Topics relating to rights of fishery in gon(*ral — Whetln^r a right to con»ponsation exists 
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fcj>*,were deemed ptiijlic/ and the 


rivers/ Whether "navigable;^ 
tJn^sr^iti comi% 

pprapri&aon by the eoVll^^ Sp ^i feudal times of the right to fish 
^in UiVlIable rivers.— B«t^ip srfbs^^nt tribes, wLen Europe begun to 
femMizet^ ^m^ofHlie princes <on continent appropriated to tbemselves 
Jlsliifi privilege to the exclusion Of tlfeir subjects, and none were permitted 
to fish in navigable rii^r^ except ^those that had obtained a license 
frow Cfown, by pay'ng tribpte. Prom this source lai;ge emolu* 
ments were derived^%ud they were regarded as*patt of t^e regalia of the 
Crowi// " * 

^^Tlie, right of fishery^’ says Vinnius, “originally belonged to the 
people, from thegi it passed to the prindfes: So that no one can in these 
days i'xercile that right without a grant from the prince, (such grant 
being) •confined within certain limits, and subject* to certain regulations.’’® 
He proc#eds to add, howevej, tlialr, it is lawful even now for individual 
citizens to fisli with an angle in navigable rivers or lakes.'^ * , 

* Eight of the public to fish in navigable rivers rehabilitated in France 
by the Code Napoleon. — This was also the hiate of the law in Prance 
before the revolution, Tlie right of fishery, in navigable as well as 
JK>n-navigjfble rivers, was veskd exclusively in the king, and those in- 
dividuals that possessed scignorial rights under h|^.® But the Napoleonic 
Code, which was framed after these odious feudal rights had been abolished 
by several decrees of the revolutionary governments, declared all navigable 
rivers and ^flottables’ streams to be the property of the state, and the 
right of fishing tlierein open to the public,’ though such right was to be 
^"^ercised subject to the control of^particular laws,^ 

♦ • 

xliii. 12. 1,3. 2 Dig. xliiir 18. 1. 2, iCf, Dig. xliii. 12. a 

Inst, if 1. 2. ^ • 

^1 u rmtiRKIH ia ot portiis pablica want: idooqifti iuEtpiBcaridi omnibns comninne 

ost iiiwrtusitnmlEbttsqn©. Inst. ii. 1, 2 Tliia is not quite correct, as according Ho- 
man perennial^ivers alone were public. In th^ Digest we find it more “accamtely laid 
down thas : sod jpa<*ne omnia ,et portuH publica snut.” Dig. i. 8. 4. 1. 

* 2^D<.'inati, Oivuv^i|^ (trans. by Straban),^t^ ; Bk. 1. t. 8. s 1. § 2; Sohnltee' Aqnatic 
Rights,®, 6. ^ ^ ^ ^ 

^ Ins piscandi qnoqne^^^Aq ponos popnlum fuit, irnle ad Principeg tran slatting ; ut nemo 
[am id inris haboat, nisi (joncesBU‘*^Wj^ipis» et ceriis limitibuH ac logibns crrcmmsori|jt^. 
Viunins, Oomm. ad Inst. lib. ii. i. 1, 

^ Et ginguUa oivibxA ©tiamdum i^s ost in * 

fins, pomm, ad Iiifit. Tbi^. 

Schnltes’. Aqnati(?1Higbts, 98; 3 Kent, Com 
’ ^ Ood^B Kapoleon, §§ 588, 71®. • 

■' . 47 


wanigabili hamo pisoari. 

414r. 
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Right also recognised in some of the states of Rinerica ^-Coming 
3own to more recent times, we find that* in several ^of the ^states in 
America, notably in Pennsylvaniaigind in North and South Carolina, * 
w|)iich h%ve repudiated ^the doctrine o4 the l^i^lish Common law, witl^ 
regard to the ownership of the beds,of4idal rivers, th# right of ffshing 
in navigable rivers, far aboVb the flux and reflux of the tide, has alwaya 
been held to be pritnS> facie vested iu the sjal^ for the common benefit 
of all the members of the public, though, at the same time, fbe power of 
the legislature qjE a^state tb regulate and control the time and the mode of * 
enjoyment of this coiamon privilege, as well as to grant exclusive rights 
of fishing to private individuals, has, according to the undoubted weight 
of authority in that counti^% be6n also acknowledged,^ # 

In India, right of fishing in navigable rivers prima fadl belongs to 
the public.“^-In India, the right of fishing in navigable rivers, in tfioso 
cases in which the bed foi^ms part of the public domain, and «does not 
constitute the property of any private individual, belongs prim4 facie to ^ 
all the members of the public.^ In most of the cases which relate to this 
matter, the doctrine has doubtless been enunciated in pterins which seem 
at first sight to raise the inference that this general right maybe asserted 
in those rivers alone that are both tidal and navigable ; bub if fche conclu* 
sions with regard to /?he ownership of the beds of navigable rivers, 
whether they be tidal or non-tidal, to which the discussions in the third 
lecture have led us, be accepted as sound, then the circumstance that in 
those cases the rivers also happened in fact to be tidal, must be treated as 


wholly immaterial. 

Mode of mijoyment of such right — This public right must, howeveir 
be exercised in a reasonable manner, and subject tb such ilijgulatioiyjllis 
may be essential to secure due enjoyment of the right by all the m e^^rs 
of the public.^ If any local custom as‘torthe mode 


^ 8 Kent, Comm., 418 j Angell nii Wateroonrses (7th ed.), jP, 648, 54^ Croald 
on Waters, §§ 182, 389, and the cases cited therein,* Houck on^avig^ble Kirera, §§ 
220-224. _ , " • 

* Horida^ Mai v. Mahomed Jqlcit (F. B.), 1. L. R. 21 Ca^ 4iS^j^^ires(i y,^atyya, 1. L. R, 
S Mad. 467’; Prosunno^oomar Sircar v. ,Ram Kumar ParooeyjJmmR. 4 Cah 53 f Balratt MtnyOih'hA 
V. iS'cfpu Shfavuchaf I. L. E. 2 Bomb. 19 ; Gureeb v. Lamhf Cal. S. B. 1859, 

p. 1367 ; Bagram v, Coileetpr of p- 248; Collector of T* 

RanfJadub Sen, 2 Sev. 87S5^J . • * 


• QL^Bahan Mayacftb' 4 , Nagu Shrav^ha, I. li. E, 2 Bomb., 19 j Virem v. Taigya^ 
467, f 
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Hght is established, it* must be exercised in the manner sancti<medi*l>y 
such custom,^ • * ^ ^ * 

Exclusive Ssbery claimaWe bjglppvate individuals by grant firom 
Govfimxaent or by prescription.— It may mfw also J?e taken to conclu- 
sively* settle^ that Government in, this ^country may derogate from this 
public right or privilege by creating.exclusive fights of fishery in navigable 
rivers in favour of privatS individuals; and that such exclusive rights may 
be estabUshe*d either by proof of ^direct grant from Government or by 
prescription,* or by#iproof of enjoyment for 8ac*h Ifengfti qf time as would 
snfiS.ce for th^ acquisition of a right to on easement, (which expression, 
both under Act XV of 1877® and Act V of"! 88 2/ includes a profit & 
preaidre) against Uie Crown.® ^ * 

Hature *of evidence requisite to prove acquisition of such exclusive 
Wgbt.-^Such grants, being in their nature resh-icfive of the rights of the 
Crown dPnd <*f the public, jnust 'be established by clear and conclusive 
evidence*® A right of fishery in a navigable river, unless expressly meiv 
tioned in the grant or the settlement dol, does not, as lafid down in a 


A Narasayya v. Samiy I. L. K. 12 Mad., 43, (where the ouetom was proved to have been 
only 30 years*old). 

\ s oases oolloctefl in note 3 on p. 370, supra,. See alifc Collector of Maldah v. 8yud 
midoorooddinf 1 Snfcli W. II. 116; IJamid AH v. Krista Mohun jR-ia, S, 0. 0. Kef. No, S of 1882 
(anroported)* Chiinder Jaleuh v. Ram Churn Mookerjee, 15 Suth. W. R. 212 ; Avhumbit Jha v. 
Jearuuy 11 Cal. L, II. 9. Sco also 8. 151 of Act XVIII of 1881 (An Act to consolidate 
and amend the law relating to laud-revenae and the powers of Revenue officers ia Centnil 
Province’s), which contain.^ a distinct recognition by the legislature, at least so far as regards 
Central Provinces, of iho right of GovSrnment to make exclusive gr^ts of fisheries in 
,ble rivers^in favour ^f private individuals. 

See definition of ‘ easement * in the Act, a. 3. • * 

de^itiou of ‘ ea^sement,* and of the expression * to do something,' in s. 4, An 
lationoWjtejJjggtipns will show that Act V of 1882 inolud^ only what the phrase « 
Enflish mw is called ‘ profit 4 prendre appurtenant or*appendant,' while Ao* XV of 
1877 iElndes this Jewell as profit 4 preudro in gross. ^ 

6 Viresc^^Y. I.Il, B. 8 Mad. A67. ^ According to this case, exclusive enjoyment of a 

fishery in a tidal nav^^J)de^*lver for a period of 66^ years creates an exclusive right. But this 
is apparently funded a provision 15, last ^ra.) in the Indian Easements Act (V oT 

whioh aj|||ilies to ^j&oorg and the Central ProTTinces, and, ginoe the parsing of Act 

Vlli of 1891, to Bombay, Noft^vnig^tern pfoviuces and Ondh. The general Limitation^Act 
(XV of 1877), B. 26, does not provide o f time for^he acquisition of an easement as 

against the Grown. It » donbtf^ whether 4 prendre in gross* ^ 

6 Ma^ram^Y* Collector of Bhullooiiy Suth. W. 1^^861, ’\yreoh Uoaaein 

Umht Cal. B. D. 1859, f, 1357 ; Prosunao CoomarStar v. Ram Aamar Farooeyt I. L, R, 4Cal 53, 


exan 
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somewliat ewly case, pass tinder the general 'worda nor does a mwe 
recital in quinquinneal papers that a person is the owner^^af Ju&nr (fishery) 
rights in a zemindari, permanently^ skittled with him by ^Sverilment, give 
such person a right of fishery in a navigable * * 

But the view entertained by the liiajority of the levmed Judges 
(Garth, C. J*, Mitter and Tottenham, JJ.) in the recent Poll Bench case 
of Hari Das Mai v. Mahomed Jahi^ appears to be that, in ascertaining the 
houndariesof a grant of exclusive fisheiv,in a navigable river, or the nature 
of the rights of fishery confined within those boundaries,—- whether they 
be rights of fishery irf a navigable river, or merely in small, streams and 
lakes, —the Courts should be guided by the same rules of evidence as would 
be applicable for the purpose of determining the nature and extent of 'any 
Other grant.* Prinsep and Pigot, JJ., however, expressed a different view 
and held that nothing shOrt of a grant in express terms would bd 
sufficient. * 


f Whether exclusive right of fishery in a navigable river imports a 
right to the suDjacent soil. — It is quite obvious that the mere grant of an 
exclusive right of fishery in a navigable river cannot per se import a 
right to the soil of its bed, when dereliction takes place, or the river hap- 
pens to shift its channel. The negative of this position has been oo 
casionaJly contended fon^n the case of the non-navigable rivers and lakes, 
and to this I shall presently advert; but so far as the proposition relates to 
navigable rivers, it seems to be so clear, that no question with regard to 
it appears to have ever been mooted in any of the reported cases. 


Effect of shifting or of any other change in, the ch9,nnel of a navi-y 
gable river upon the exclusive, or the public right of fishery in the river.^ 

if a navigable river shifts its course by slow and imperceptible degrdra, ^ 
the pwner of an exclusive right of fishery in the old clmnnel, or evtf ^^he 
public, wl^ere no sucli exclusive right exists, may, 

from il;egulation XI of 1825, be held entitled to exercise tv/b right ojffish- 
ing in the new channel.^ B^tt the weU-establislied» d<^rme of Anglo- 
Indian law, namely, that the submerged site, unless tluAig’ht thereto is 
'expressly or impliedly abandoned, continues to bji^he property of the 

1 Collector ofJosme v. Bechwith, 1 R. 0. & Or. 24>3 j R. 176. ^ 

Proaunno Coomar Sircar v. Coomar V aroc^^ ^i^rh, B. 4 Cal. 53. 

• I. li. R. 11 Cal. 434. f ^ 

1 Th^ view taken Court ia ill oonSonanoe with the rule laid' dowmf 

by tl^o Privy Counoil in Lord v, Commids^^rs of Spd%oyj 12 Moo. P. C. 473, for th^^j 
atmction of Crown grants. f' 

* Mahorani Bhihenswry Bahi r. Luckhdpahi^ I Sufh. W. R. 88. ' , ' 
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original owj»w, compel ^us to doubt very much, (whatever might 

be the ruje in Eng|^iid,^ wherS no $uch doctrine prevails), whether in thfe 
country, eiihei^the exclusive right <Ji the individual, or the general Jr%ht 
,of the public, to fish, be followed into the ngw channel, if jit formed 
wholly on tjje identifiable site 4>f |tn estate belonging to a private person $ 
or, if a portion of the old channel^ underwent a change, so that it covered 
the recognizable site of ftoijie private estate, into any such portion thereof^ 
If in such cdses the site, notwithstanding its submersion, remains the pro- 
perty of the former owner, the right of fishin’g in l^e water which 
'covers the site, ought also, accorefing to reason and principle, to belong 
to him. * • 

* It has been^ecided by the Calcutta^HigB Court in a somewhat early 
case,® (which decision, it is worthy of note, is quite in harmony with 
the judgment of the English Court of Exchequer in the soihewhat ana- 
logous ease of Mayor of Carlisle r. Graham) that if a definite and ascer- 
tainable area is submerge'd at once by the sudden irruption of the waljcrfil 
df a. river, the owner of an exclusive right of fishery in*the river is not 
entitled to extend that right over the area so submerged. 

l?he principle upon which the Court acted in this case indicates a 
clear recdgption of the doctrine that, the proprietor of a piece of land, 
is exclusively enfitled to fish in the water whid^ rests or flows over it, so 
long as his ownership of the soil continues. The ownership of an ascer- 
tainable and ascertained site, undoubtedly, according to the law of this 
country remains in the former proprietor, whether it be overwhelmed by 
a sudden inundation or diluviated by the slow and gradual introcession 

a river ; and, if in the one casS, the owner of the site has the exclusive 
l>ight 0f fiisiiing’ in* the waters which happen to cover it,^ there is ap- 
valid reason why in the other he should not possesjf the 

'li ifiay,\i*perhaps, be objected that this view of the law, howe^r un- 
assailable in theory, is likely to present sotnetimes serious practical dif- 
ficulties, such ai^ where different* portions of the new river-bed oceupv 

. • * . . 

I 438. * • ^ ^ ^ 

* Maharem'ShihMSUry^^^^' Luchhy Dabij 1 Sath. W. E. 88. But it has b^en held, W the 

Oeleutta High Court iu a very Tarini Chum v. Watson & Oo. (I. h, K. 

Cal 963) that, if a ptjbiio navigable Vi of its channel ynd ooonpies land 
of a private individual, the graiffcee otf an exolusivj^shery from GoVernpaeht is en- 

'#feli©d to oxeroise his^’ight in the poi'tion of the tmannel neu^ly formed, even thotigh stJeh new 
UhAnaermay have been the result of a sadden oh^^e in, the river, 

’ L, B, 4 Bx. 86X. " ® A 
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sites beiongiag to different individuals. In sntjh c«rfe, no <dOn!>t^ tbit 
Ally equitable solution would be to apportion tbe in<thq cfaftnael 

of he river among the owners ofc^tj^e various sites. BuC.the dijBeulty 
ipivolved this proce^ is scilreely sc insurgipuutable as to Justiifyilie 
subversion or eoufiscatioii of one of the.or^inaiy incidents tenuloriat 
Ownership. 

Current of decisions upon this topic in B^gfh,L— Directly opposed to 
the view which I have just attempted tp explain, is the rule laid down in 
a long series of ^ decisions 'pronounced by the Calcuffei S udder Dewanny 
Adawlut, and subsequently by tbe High Court, that if a river (whether' 
navigable or otherwise, is perhaps immaterial, as no such distinction ap^ 
pears to have been relied uiibn hi these cases) has arms qr inlets or,* by 
flooding adjoining lands belonging to third persons, causes lakes or heels to 
be formed therein or sliifts its course leaving such lakes or other pieces 
of water in its old bed,® the grantee of a general right of fisbei^ in the 
riyeV, is primii facie, if there be no express words in the grant to the 
contrary defining the limits, entitled to fish not only in tbe main channel 
of the river, but also in all such arms, inlets, lakes or heelsy so long as any 
communication between them and the main channel remains open during 
all seasons of the year; barring, of course, such lakes, &c.,..aS’ are not 
actually connected with /lie channel, but are occasionally supplied by the 
overflowings of the river.^ 

Remarks. — It is apprehended that this rule trenches upon one of the 
universally recognized incidents of territorial proprietorship. If the 
ownership of land involves as its essential ingrotlient, under the larw 
of this country,® as it doubtless does, under English law,® and perhaps 
under almost every other civUized system of law, the fight to Csh in the 

1 ilchchodanund GoRhuin v Nuho Ki^^horo Roy, Gal. S. D. 1850, pT878, 

* Krishnendra Hoy ChoiJbilhry v l^Iaharani SumomoyeBy 21 Bath. W. R. 27; MjghB Qocmder 
Roy v*DwarJca Nath Mazumdar, 18 Sul^h. W. R., 460. 

^ Gray v. Anund Mohun Moitra^ %atli. W. R. 1864, p. 108; Hwigehur v. Cfhandi 

Chamn Dutt, Cal. S. D. 1868, p. 641. ^ * 

* , 4 Vchchodanund GoBhain v. Nuho Kisho^e Roy, Cal. S. D. 1856, ftJPf 8 j Gopee NathnRoy v. 

Earn Chunder T^rMantiar, 1 Sol. R. ^28 ; ^ray v. A%nnd Mohum Sufch. ff, R. 186?, p. 

108 ; Rrnna Nath Ttiahoo^ v. EAhan Chunder Banerjee, 2 Sev. was flnggeatod in this case 

that ft the rigfit of fishery had boen^oxercised over piece of water from 'the 

time of the Permanent Settlejnent, the been susfcainety. 

& tt F^rhes v. Jtiir L- B. 21CV (P. «.) ; 20 Snth. W. R. 44. • s 

® <5f. Mm'phy v. ByaUf Ir. R. 2 0. L. 6« NM v. Duke of Devonshire 8 App. Oas. 186, p$t , 

Lord O" Hagan, * ’* ' • 
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water wbicji restfif on it^ seems rather difficult to cone^ire Jiow this 
right is lost *wJ^n such water merely happens to be connected* with «*h 
adjoining /ivei*or stream in which another person owns an exclusive right 
^ of fishery. Indeed, in oue^of the iaier cas^^s^ on the subject, one of the 
learned judges expressed gravoido^ubts as to the soundness of the doctrine, 
to which I have just referred, but^he was net able to give effect to his 
opinions as he considei^d^ himself fettered by the previous authorities. 
The rule laiH down in these cases ]p in point of fairness open tp exception, 
and I do not sup^se they will be stretched farther in aid of any such 
*broad contention as that the public* at large also has a right to fish in 
lakes, heels and swamps situated in private estates, whenever tljere happens 
to exist any compiunication between tliefn and the channel of a navigable 
river, in wITich'the right of fishing is common to allt 

%lie serious hardship and injustice wkiclf the doctrine involves be- 
comes, it is conceived, clearly apparent when you come to examine the 
converse case. Suppose, a lake is situated entirely within the limits cff 
dstat^ on the borders of which flows a river. -During on© of its annual 
floods the river overflows its banks; and when the water subsides, a per- 
nlanent connection is observed to have been established between the lake 
* and the river by moans of a narrow inlet — a thing not very unusual in the 
"^countries lying ili the Gangeiic delta. Doe^the owner of the lake 
who had all along before this change enjoyed bis exclusive right of fish- 
ing therein, lose it in favour of an individual who may happen to possess 
an exclusive right pf fishery in the river or in favour of the general 
public, (if the river be a navigable river) ? Assuredly not. And yet 
notl)ing short of an affirmative* answer to this question will satisfy the 
requirements of th^rule we have just been disotssing. 

In a case/ decided by the Calcutta High Court, tv?i ore a riparian 
owner was declared ty tlie Magistrate to be in# possession of a piece of 
land as '•an accretion to his estate, but which, in*fact, used to be toyered 
with water during^ the floods, and r^maisi open to the traffic of boats 
for a good portion of the year,tihe pwner of a julkur or of an exclusive 
right of fisl^ery in't^e main chanpel wab/ield entitled to fish also in the 
waters wfaio,h flowed over this land. T&is rulings too is Somewhat 
irr^ooncileable with the view already stated, as to the basis of "the rights 
of fishing, and cpn only be defended on the possible hypothesis that the ^ 

^ # , * # 

> » KrUthmndra Cho^odhry v. Maharani Shumomoyee, 21 Suth, W. B. 27. • 

» R(^ah Reriab Narain Singh v, Annoda Femkad Baneijer, 2 Sev. 761 
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piece of land jrl»ieU bad become annexed to tbe, adjoining estate had not, 
ii the opinion of tlie Court (thougph declared by the Mpgistrato. to;|w-an 
accretion) attained such height as to^cease to form part ' of *tbe pahUo 
domain. • • . *' 

Fishery in non-navigable rivers or itreams.— Eight of filing in sneS 
rivi^rs or streams prima facie vested ii^the owner of the suhjaoent soil -*^ 
Distinction between territorial and incorporeal ^fishery in non-navig|kWe 
streams. — The riglit of fishing in a noil-navigable river or stream prim& 
facie belongs excliTsively to the person over whose ^ land it flows, as an 
incident of the dwnersjiip of the soiL^ He may either enjoy this right’ 
personally on pail) with it in favour of a stranger for a definite term or in 
perpetuity, reserving to hknselft the right to the soiL^ In the former 
case, it is a territorial fishery, belonging to the proprietor t)f Iflie soil; in 
the latter, iJb exists in tlie grantee as an incorporeal right,^ exercij^eaBle 
over the soil of tlie grantor. • ^ 

Modes of acquisition of incorporeal fishery. —This incorporeal right 
may be acquired either by grant from the owner of the soil or by pre*- 
scrip tion. 

To whom does the right to the fishery in non-navigable streams flow- 
ing between two estates prima facie belong ? — If a nou-navigaWe river or 
stream runs through thh common boundary of two* estates, the pre-* 
sumption is that, the right of fishery does not belong to the proprietors of 
either estate exclusively.^ Whether it belongs to them in common or in 
severalty usque medium filum aquae, does not appear to have been decided 
in this country. 

Whether exclusive right of fiishery in a non-navigable i^tream imports 
a right to the subjacent spil —A right of fishery in ncm-imvigeble waters 
does not, in fliis country, ;^er se import a right to the soil,* nor does it 

1 Cf. Fo^'hea v. Mir Mahomed kosseirty 12 B L. E. 2l0 (P. C,) ; 20 Snth. W, 11. 

S (Ibid ; Liiichee Dassee v, Khaiima Bibef.j 2 Scl. R. 51 ; Suroop Chimder Mozutndar r, JardinB 
SHnner Oo., Marsh. 334 ; Raja k Borova Cant RoyY.Bahon Chundm^ Coom(%t‘ Roff^ 12 Moo. 
Ind. App, (U5) 155 ; 2 B. L. R. (P. C.) 1 ; 11 «ntb. W. if. (P. C.; 1, . v 

B Forbes v, Mir Mahomed Ilossein, 12 p.pL li. 210 (P. C.) ; 20 Sufch, W. BT. 44. >■' 

4 Ibid David v. Grish Chimder IJfuha^L h, E. &Cal. 1H3; ?! (Jal. L. B. SO^j Badkamchan 
Muvdut V. fleet Madhdb Mundvl, 24 Sath. W. B. 200; Monohor OhowdUry v. Nurm^h 
ChoMhry, 11 ^uth. W. R. 272 (in this caeo the soB was shown to be molnded within 
ambit of the estate of tlxo person against whom the holder of the fisl^orj brought the suit) 4' 
Bissenkjal IHhs v. Kftyrimne^a Begunif Marsh. 334 j 2 Hay, 403^; 1 Suth. W*. B. ; ZutcheB 
Damee %, Khaiima Bihee, 2 Sol. R. 51. Contra^ a dictum of Garth, G. J., Rakkal Churn 
dul V. Wnison^ 1. L. K, 10 Cal. 50. 
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eiititle tbe lu>|dor*otf the fishery to the possession of the Isjid when th;p 
waiw dry np* JSut this riglit is sometimes conveyed in such ttms as <to 
confer. on Jbhe ^antee a right to the^oil.also. In such cases the question 
f sometimes resolves itself jnto one of coastruotign of the instnimeat hjf 
whieR ther^ht*w^s ci*eated, and possibly** sometimes into one of fact, 
depending for its solution upon the mode 6f enjoyment of the subject- 
matter of the grant. • , • 

Modes *of determining the right to the soil under different circum- 
, stances. — But if the^nestion be, whether the bed of a non -navigable stream 
*or of a lake or bed is parcel of the one or other •of two conterminous 
estates, the exercise of rights of fishing in its waters, eitlJer directly or by 
letting them out io tenants, is cleoi'ly pritna ftfcie evidence of ownership 
and possession of the soil.^ • 

* la a dispute between the proprietors ©f ifeighbouring^estates with 
regard 4o the right to a julkuia, or exclusive fishery in any piece of 
water, if the boundaries of^the respective estates be known, the righf to 
the fishery must be held to belong to him in whose estate the subjacent 
soil is situated.* But if the boundaries cannot be ascertained, the right 
must be determined by proof of possession or enjoyment.^ 

Right of the grantee of the entire julkur of a pergunnah.— A grantee 
of the entire julkrfr (fishery) rights of a perguni:||.h is entitled to fish in 
any natural watercourse or in any lake or pond not made by human 
agency,^ situated within the pergunnah. 

Obstruction to the passage of fish. —Neither the right of a riparian 
proprietor to ereet dams or bunds in the bed of a natural stream for tbe 
purpose of irrigation or manufacture, nor that of au owner of a fishery 
to fix any# contrivance in the soil for the purpose of catching fish, 
entitles him to obstruct the passage of fish in the stream to the detriment 
of other persons, who may possgssf similar right? of fishery in it ; nor^ in a 
stream, ^ere the water dries up occasionally, is "the owner of the^ bed 
entitled to construe); in it reservoirs for fish, and surround them byjiues of 
,r'tfcafces or pallisades, so as injuriously^ to affect the rights of fishery of 

• • • 

* Making Sohem v, Krwhna Ktshof^. Dntff I *L. Cal. 802 ; Shama Sfundaree Delia 
V. Collectar of Maidah, 32 Siith. W. K. lOi. As to lake, see Rajah^ Boroda K^nta Rot/ v. 
Baba Ohunder Oaomar Roy, 12 Moo. Ind. App. 145; 2 B.^L. li. (I*. O,) 3 ; 11 Siith,. W. Bt, (P, 

I Jo^ Kitth^n Mooherjea, pe*ifcionjpi% Cal. S. D. 1857, p. 511. ♦ 

* Woodoy Ta*ta Ch^wdhvfjam v. Khaj^ Aldxil Gu/tmt/j 12 Sai/h« W. II, 104* ^ 

( ^ MooTona Moye OhowilhTani y*^Joy Slttinhu* Choufdhri/^ Sutli, , Ii», ISOt, p, 287. 
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qtUor per4joiis,by reBtrictiug tlib area over wkicU. watei\iflay Bat ii ' 

Mbs ’been l>eld by tbe Calcutta High Court that, if tlie dam ^or ,bmd 
has existed for many years, such rig^its of fishery must be 1 ieet 3 ^cl to hate 
l^ecome subject to the r^ht of Wie ripaician proprietor to keep up the dam h 
or bund,® That decision was pronounce^ at a time whep the regaHing 
the acquisition of rights in the nature of easements was neither provided 
by statute-law in this country, nor had veQoivcd degree of development 
which it hac since attained. The riglil 4 to maintain these strucftures, even 
when they are ijijurioifs to the rights of fishery poBJ^e« 3 sed by other per- 
sons, is reaPy a right of easement, and may be acquired either by enjoy-* 
ment for such a length of time as would be sullicieiit to raise the pre- 
sumption of a grant of the i*^glit from the oilier riparian proprietors, or by 
enjoyment for a periddof 20 years under section 2G of the Indian Limita- 
tion Act, or section 15 of* the Indian Easements Act, V of 1882. • 

Fishery in lakes and ponds.— Right of fishing in small lake% ponds, 
&c. '^rima facie belongs to him in whose lands they are situated^— Prima 
facie, the right of Hshery in small lakes, ponds or pools unque^tiouablf 
belongs to him exclusively in whose land they arc situated.^ If they lie on 
the common boundary between two estates, the right of fishing belongs 
to the proprietor of each estate in severfilty ad medium filum acfCiao.* 

Right of fishery in non-tidal navigable lakes under English 
law."* The law, however, with regard to the right of fishing in large navi- 
gable non-tidal hikes does not appear to be so clearly settled in England, 
altUough tbe weight of opinion seems to be opposed to the right of the 
public. In Marshall v. UllGswatcr Steam Navlfjation Justice AVight- 

man, who ebdivered tljo judgnjont of the^majority of the Court, observed 
that it was not necessary to determine in that case ‘^whether the soil of 
lakes j like tlial of fresh- water rivers, primtl facie belongs to the owners of 
the laiui or of the manor.on either sid6 ad medium *filum aquae, or whe- 
ther itvbelongs priuui fa'cie to the king in right of liis prerogative (Com, 
Dig. Prerogative. D. 00 ; Ha]e,cde lure Maris, c. ]),” JThe question, how- 
ever, directly arose in Bloomfield v. J^olrnmn^^ with regard to the right of 
fishing in Lough Erne, a fresh-water lake in Ireland, forty^gve mifes in 

«( 4 . ^ ® 

1 BH Ktnt Bmdtaclforjfr v. Kedar Nfith JlfoofcerjVc, 6 Cal. L B. 243. 

# Jtiuin Das 8n7'mah v. Bomitun OoohoOf Suth. W. R., 1864. p. 276. 

Paterson's tiahory 2 ; Coulson & Forbes' hUys of Waters, 3C9, 

^•AVoolrych on Waters (2nd ed.)» • • » 

t » B. 1 S. 732. j 

^ Ir. R, 8 0. L. 68. Boe, howev'er, Heg t. 54 Ji;>stico of Peace, 5a. 
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leugth and navigftbje tljirotigUout its whole Jength. The Irish JExclTeqiieif 

■Chatnber, it* jiot yitliout 8om€f degree of hesitation, held, afflrxuing .tliJe 

judgment .of tiie Court of Common Pleas, that the right of fishery in 

► large navigable and noij-tidal lak^ IPs not common to Ibe public* 

, The point %gain came on for consideration in* Briatowe v. Cormican^. 
on demurrer, vritli regard to Lougli N’eagh, a fr^sh-water lake in Ireland* 
The Irish Court of Excb«quer held tUemselves-bouud by the above decision. 
No appeal w*a 8, however, pVef erred from that judgment, but on a2>peal to 
the Irish ExcliequeriOhainber from an order of •tin* Cofirt making absohite 
•a conditional order for hew trial, <fn the gi’ouiid misdirection on other 
grounds, Wlateside, C. J., took occasion to expre^js his firm dissent from 
the principle laid down in Bloomfield v. .lohnsmi^ 

The ca^e went up on apj>eal before the House Lords, but as the 
qifesiy)!! of the public right of fishijig in j;lie*lake was iioj; before the 
Hourte,©o decision on that jgoint was given. Tlie noble and learned Lords, 
however* wIjo advised tins House of Lords on that occasion, were aliliost 
ftnanimonsly of opinion thjif the soil of the lake or its fishings, did not 
belong to tlie Crown innha* its prerogative. Earl Cairns, L. C., said : The 
Crown has no de jure right to the soil or fisheries of a lough like Lough 
Neagh, ••Lough Neagh ih, as your Lordships are aware, the longest inland 
lake iii the United Kingdom a.ud one of the larAst in Europe. It is from 
fourteen to sixteen miles long, and from six to eight miles broad. It 
c<m tains nearly 10U,000 acres; but tbongh it is so large, 1 am not aware 
of any rule which would, priuia facie, connect the soil or fishing with the 
Crown, or cliseoimoct tlioni finuii the private ownership, eith(?r of the ripa- 
rian proprietors or of other person^>/’ Lord Hatherley observed : — Clearly 
no one hasai right feo say that it became vesled in the Crown because it 
belonged to nobody else. This is an inlamf lake, and therefore it is not 
a portion of land belonging to tlid Crown by reason of its being* on the 
shore of^the sea, or a navigable.# strait or river*'’ Lord Blackburn was 
clearly of opinion tjiat the Crown ha<l no jj*ight to the soil or fishery of 
such lakes, but he was doubtful whether the rule, that the adjoining pip.. 
prietbrs ar^ onlitle& to the soil^ usque auedium filum aquae (and coia- * 
sequent ly to the riglit of fishery therein) ap^iHed to gyieh lalce^ ae Lough 
Neagh. His Lordsluip said — “The property iti the soil of the^sea aryl of 
estuaries and o£^ rivers in which the tide ebbs ag<J flows is* prima facie of 
common right vested ixi^'thc 'C’rown ; but the property of rlry lanjJ is not of 

» If. R. ao 0. L. 4.S4, * Jr. R. 8 C. L. 68, 8 $ Oas, 64A, 
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*oommou right iu the Or owii. .It is clearly an<l oBifofus.ly laid down, in 
our. books, that where the soil is covered by “the water |ormiiig a river in 
which the tide does not flow, the soil does of common right belong to the 
owner of the adjoming land ; ^nd £h|r^ is no case book of authority, to^ 
shew thal the Crown is of common right entitled to land covered, by 
water, where the water, ia ^ot running water forming a riVer, but «tiU 
water forming a lake/^ After referring^ to the « observations of Justice 
Wightman^in Marshall v, Ulleswater Steam Navigation Co./ which I Imve 
quoted before,® his Bordship continued : — This is the euly case cited, and as 
far as I can find', the only case which eXists, where there is even a suggestion* 
that the Crown, "of common right, is entitled to the soil of laSes. Neither 
the passage in Gomyns^ nor that in Hahy de lure M|n*is, cited by Mr* 
Justice Wightman, gives any countenance to such a doctrfhe. But it 
does appear J;hat that leaimed Judge did not think that the law as tp l^d 
covered by still water was so clearly settled to be the same as ,the law 
as io land covered by running water, as to justify in unnecessarily 
deciding that it was the same. More than this I think does not appemr 
from this case. 1 own myself to be unable to see any reason why the 
law should not be the same, at least when the lake is so small, or the 
adjoining manor so large, that the whole lake is included in one property. 
Whether the rule that e^h adjoining proprietor, wheref there are several, 
is entitled, usque ad filum aquae should apply to a lake is a different 
question. It does not seem very convenient that each proprietor of a few 
acres fronting in Lough Neagh should have a piece of the soil of the 
lough many miles in length tacked on to his frontage.’’® It is, however, 

i 8 B. & S„ 732. » 3u%ira, 878. • < 

• This argument was repeated by the same noble aud learned Lord in Mackenzie v. BaulceSf 
8 App^Oas. (1324) 134<0. His Lordship said: — “ Those who arc pre^udetors nix>n the shore of 
a lake may boat upon it and liiay catch fish or shoot Vild fowl upon it. If you to apply 
the sa^n^'rulo as would bo applied in a river, a mftn who had a few yards of land upon the 
edge of a lake, should have attfichod «to it a right to have whut 1 may call a long projecting 
promautory of water, x)erhaps miles long, tacked on^to his land, aud he would of course have a 
right to say, I myself will sail up and dowurthis long narrow strip land cefvered with, water . 
I will fish and 7 will shoot ihore. I will tfeke care not to go over the boundary on either side, 
and nobody'-^ shall corn® into my long narrow strip. This would be very inconvenient in 
praotico.’* It* was enunciated in tfiis case that according to the law of Scotland, if there be 
more than one propriotor op^he shores of a lake, the r?ght of fishing, ^fowling aud boating in 
or updn its waters presumably (in the absence of exclusive possession for a sufficient peidod, or 
of anythinj^in a title to show the contrary) Wongs to all such proprict(^-fi in common, subject 
(if need be) to judicial regulation. 
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Beoegatoy to decide .wbetiier ibe Orown bag common riglit^a primft faci^ 
title to the soil cd^a lake ; 1 think it has not, I know of no anthovttj^ 
for saying it has, and I see no reason why it should have it/^ 

^ • Xiord Gordon decliried to express any < 3 >piiiion npon this poir^fe. * 

• , Vnder American law!— Oputhe other hand, in New York and several 
other states ^n America, the right Jo the soil^ind-fishery of large navigable 
fresh-'Water lakes has been hel<^ to belong tt> the public. In the case of 
Cmal CommUeioners v. PeopU} the^Court of Errors in New Tori held that 
the common rule that the soil and fishery of fiavfgable fivers above the 
tide primS. fucie belong to the riparian proprietors, did not apply to the large 
navigable fresh-water lakes in that eonntry. Chancellor Walworth, in 
delivering the jnc^gment of the Court, said : — ^^The principle itself does not 
appear to b5 sufficiently broad to embrace our large ’Afresh- water lakes or 
irilun^, seas, which are wholly unprovided 'for by the Common law of 
England, As to these, there is neither flow of the tide nor thread of the 
stream, and our own local law appears to have assigned the shores down 
te the ordinary low-water niark to the riparian owners, aifd the beds of 
the lakes with the island therein to the public/^ 

• Right of fishery in ponds, lakes, &c. generally, according to Anglo- 

ladiaB law. — In this country, if ponds, pools or lakes (whether large 
or small, navigable or non-navigable^ is quite^mmaterial) are situated 
in thedaiid of a single proprietor, the right of fishing in their waters 
prima facie belongs to him alone. If they are situated in the lands 
of more proprietors than one, the right of fishing belongs to them all. 
Government has apparently never advanced on belisiJf of the public any 
claim to the Hght of fishery in hirge lakes, but has always coticeded the 
sam*e to the^-ipavian* proprietors. Whether in the absefjce of proof of 
any particular mode of enjoyment exercised for a sufficient pei'ioJ, ^uch 
right belongs to all the ripariai^ proprietors iu» copiinou or in severalty, 
does not Appear to have ever been decided, * » , 

It is perhaps unnecessary to repeat aagain what has been already 
stated before, that a current of deCisiops of the Calcutta Sadder Dewanny 
Adawiut and *the High Court has established a distinction with regard to* 

* * • * 

* (lS30j 6 Wend. (Amer ) (4i23) 446. The sume rnle has boon adopted in Jfew Yorlshand 
Vermont with regard to laJco Ohamplnin, in Now Hampshir® as to^ lake Winnipiseogee (wliieh 
is aliont 25 miles long),' and in Michigan as to lake Muskegon (Wliioh is 0* miles Jong andl with 
an average width of miles). . Qoald on Waters, §§ 82, 82a, nnd the oiisos oitod theftia.aAk.ngen 
on Watero<»nr8es (7th ni ), § 42. 
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^lio riglii of ^skery in lakes, where such lakes are «eontu&(?ted w4U al^6wuig 
Hver by*au inlei. In such case, the right 6f fishing in ^ike*lake beeu 
beld to belong to the owner of tlie fishery in tlie rirer.i 

The ^rule that, the ownership of alight of fishery in a rivei* does^not^ 
raise any presumption as to the ownership t^E the subjacent soil,,appUe8 
equally to rights of fishery in lakes^ or,tanks.® 

Sums annually payable under a l^ase of a^flshery, whether rout or 
not. — The ^um usually reserved in leases of riglits oE fishing as being 
annually or periodically pajcable for their eiijoymewi, does nob properly 
come within the denomination oE rouf, and thereEore the framers of the* 
Bengal Tenancy*Act (VIII of 1885), were constrained to provide in express 
terms, as they have done b^sectwm 10l>, that the provisions of that Act, 
applicable to suits foi^the recovery of arr(\'irs of rent, should, a*s far as may 
be, apply to, suits for the recovery of anything payable or deliverable 
in respect of any rights over fisheries. • ^ • 

• Right of occupancy in respect of the julkur of a strean^ - -Right of 

occupancy cauRot bo acquired in the julkur or lishoiy of a stream, 
or a tauk.^ But if the right has been acquinsl in respect of land let for 
agricultural purposes, and theie is a t.iuk upon it, there would be a right 
of occupancy in the tank as appurtenant to the laud, or, peHiaps more 
properly speaking, the t^ant would have the exclusivtf right of fishing 
in such waters so long as his right to the land subsisted.^ ' 

B. Topics relating to rights of fishery in general — Befov(^ conclud- 
ing my observations with regard to rights of fisheiy in the scver.U kinds 
of waters which 1 have already enumerated, I propose to deal with a few 
topics which relate to fisheries in genei’ftl. * 

Whether alright to compensation exists for lo»s of right of fishery, 
when the subjacent soil is acquired for public purposes, -d t has been 
decider? in America tljjit a, riparian proprietor upon a iion-navigable stream 
is eritiitied to compensation only for land acquired by a town fe>r public 
purposes, and not f<^r the valuq of liis right of lisliery^in the streana, oven 

» 

1 Supra, 374. ^ • 0 

3 Bnroop Ch under Moxumdar v, Shhine^r aud Co., Marsh 334; 2 ITcry, 408: 

Erfoz^h lIox>sem v, TIurn Per.^iad Shigh, 5 SutU. W. 11. 281. 

dogijobKindhoo ShaU v. Prairuitha Nafh Roy, I. L. II. 1 Cal. 707 j (fmu Kanfa $irjcar v. 
Oop.tl Shfjh, 2 Suth. W. a f Art 19, • 

Cliaridrtt G/wwfifmj y. Shihn Jalyn, 19 Sath. W R^200 * 

Kri.^hna Bre.c v. Uani D tn'^ 20 Suth. W. U 311 ; 8h m Xurahi 0Jion*dh*y r. 
Omvf of Wl(r(J^., 23 SnOi. W. R 432, * 
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tliougli tlie. statu ttv*wliidi.co*rferred such adtliority, provided f,or tkepay;# 
meut of ,aU*d!kitt«Lge8 ^ sustaiued in aoy way by any persons in tKeir pro , 
p €?%5 in carryiSig into effect this 

« 'An exclusive license^ |io fiahsin all Waters situated witliin^n estate 
giveirby a qjemirapdum not under seaj, does not create any interest in 
land, 60 as to entitle the licensee to claim compensation under the Lauds 
Clauses Consolidation ARt,^or tlie injury to his right of fishing caused 
by the construction of a line of milway thiongli the estate. •According 
^ to the opinion of Mf. Justice Willes^ even a gi^ant* undeij^seal gives him 

ho totter title.^ * 

• • 

Whether the English Prescription Act applies to rights bf fishery in 
gross. — In ShxdfloiJOOTth v. Le Flemhuf' tlj(fCi>urt of Common Pleas in Eng- 
land, upon the construction of the language of the Prescription Act (2 
and 3 iVill. IV, c. 71), came to the conclusion* that the statute did not 
apply tGb a right of fishei;y in •gross. In its judgment, the Court laid 
stro.^s upon the argument that great difficulties would arise as to the 
etideuce necessary to establish the nature and quautitj" of Tights in gross, 
if they were assumed to be witliin the statute su^h as, for instance, 
whether sixty or thirty years' enjoyment by one man in the course of his 
own life,**and no more, would establish any ripltt, either in that man for 
life or a dcsceiulibre right in gross, although th^ might be nothing in 
tlie nature of his single enjoyineu|i, to indicate perpetuity ; while no such 
difficulties, did arise in the case of rights proved and determined by 
user and enjoyment by the occupier of a dominant tenement. 

It would seem therefore that, according to English law, a right of 
fisshery in gross may be acquired efthfir by express grant, by prescription 
at Cojiimon^iw, or ifiider the doctrine of modern lost grant. ^ 

Provisipns of the Indian Limitation Act and the Easementa,Act 
respe<rtiveiy, regarding rights of fishery in gross. — pefore the passing of 
the Jndidlh Limitation Act (XV of 1877), a julkur, including a right of 
fisliery in gross, waE^ deemed to be an int^'est in immoveable property, 

, and consequently capable of being acquired by exclusive enjoyment ifor a 
period pf tweUe year^.'* * 

• f * • • 

• CoJe V. Eattham, 183 Mass. (Amor ) 63, eitod in Goold on Waterd! Apdx. * 

* Bird V. 'Xhe Qreat Eastern Mailii'jy Co., 19 C. B. N. 868 ; 31 L. J. C. P. 366} 11 Jur. 

N. S. 782. * ‘ * *.-■ 

Ms 0 . B. K. e. esf s 34L..I. C.J’. 31I9. * * . * 

n PariuUy Xfath Bo}/ Chowdhry r. Madhn Varoo, I. L R. .8 Cal. 276 ,• 1 Cal.*L, R 692 ; ' 

%ucky Monee Vaasee v. Kax'wia Kanto M»i{ra, 3 Cul. L, R. 509; Maharani BJmrrkomoyi v, 
hari D^hpa^ 2 Stoiue's, R. 93, * • 
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^ But tluitf vie# lias been abrogated by the Act, wbicK has giv^ ^ 

word * ea^ieineut *,^by the definition contained in seetion*^3, a ’haol# 
ed signification, including in the tori^ a right to ^ remove and Appvopilate 
atiyfching^grrowiwjf or siibdsting fipon th(i^and ot i^bther/"--^which is 
wide enough to embrace a right of fishery,— and has provided by section 28 
a period of twenty years *for *the acquisition ^of such a right*! It 
decided by the Calcutta High Court that secti«>t)i^6 taken in coujanotioii 
with section 3 apphes also to rights of •fishery in gross but a comparison 
of the language t>f this section with yiat of analmosf,*if not quite, similar ^ 
provision of thc^Eiiglisli Prescription Act, renders it perhaps questionable 
whether the same construction ought not to be adopted as was done in 
Slmttlexjoorth v. Le Fleming.^ * • ^ ‘ 

The above special ^interpretation, which has been assigned to the 
term easement by Act XV of 1877, has been repealed by the Indian 
Easements Act, V of 1882^, in the territories to which that Act ap^ies, and 
that Act relates to easements proper, and profits a prendre which are ap- 
purtenant.^ Therefore, in these territories there is at present no'statutory 
provision defining the period during which enjoyinenl^ may be necessary 
for the acquisition of a right of fishery in gross (the leading type of rights 
of fishery in India), ur'^ss it be regarded as an interest in immoveable 
property, and therefore <ipable of being acquired by adverse enjoyment 
for twelve years. * * 

A fluctuating body of inhabitants of a vill, parish or a borough, can- 
not by custom claim a right to a fishery.— A anifonn course of decisions^ 

1 Ohandi Charcin Roy v. Shih Chunder Vandal, I. L. R. 6 Cal, 945 ; 6 Oal. L. K. 209 1 
Xiuchntiput 8ingh v. SodaiUla Noshyo, I L. R. 9 Cal 698. • 0 

8 Cha^idi Ciuiran Roy v. Shib Chunder Mandal^ I. L. 11. 6 Cal. 945 j 6 Cal. I4. R. 269, * 
a ' 19 C B. N. S. 687 ; 34 L. J. C P. 309. 

4 Seo B. 3. ' • • 

6 Soo B. 4. Expl. of tho words Ho do Bomet’hing',* and illnst. (d). 

5 0/ffetuard's catte, 6 Rep. 696; Qro. Jao. 162; Foxall v. Ct^. Eli*. 

Fowler v. Dale^ Oro. Eliz. 362 ; Mellor v. Sjxttemanfdi Wms. Saund. 340c, ; Reas v. ChurchUt^ 

4 B. C. 765 ; Weekly v. Wildman^ Ld. Rajyn. 406 ; Day v. Smadg0f^oh* 8615 $elbp Rohirt^ 
eon, 2 T. H. 76g ; Grimetead v. Marlow, # T. R. ^7 ; Ojoend^in- r. T aimer, 2^B. Jfc id. 2&0 j 
Bhwettv Tfegonning," t A. <& E. 654; Rowerhy v. Coleman, L. B. 2 Ex. 96; Attomey- General v. 
Aftt<4ia8, 4 K? & J. 679 ; 27 L J. Ch. 761 ; Constable v. Nichohon, 14 C. B. N. S. 230 ; 32 L, J* 

C. P. 210 j Knight v. King, 3^ h, T. N. S. 494; Clayton 'sf. Corby, 5 Q, B. 419 ; Baird r. Fortune, 

7 N S. 926 ; * Okilton v* Corporation of London, 7 Ch# D. 735 ; Lor^ Rivars 7. Adams, 3 Ex. 

' U. 36U; Warr 7. Milos, 17 Ch. D. 585; Goodman v. Mayor of Baltash, 7 Ap|>. Cad. 686; / 

Bat n onstom ftjr the irtliabifcaiits of a parish or vili to draw water froin a 3)ttn«g 
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i||%; , |:iJ £!^*glaB<}f jSfiiiee* (^iey^ard^B, ca$B^ {thoBgb tlie exiat^Bce of 

tO" fclig 9ame effect;' if not of eijn'al weight, may be |rac6iJ» m 
‘ laS^ ^baek" as tlie reign of JBdi^rd JV), has conclusive established the 
,5oefeine that, with certjiin except v^s»’reqpgnized bj law, a fluctuating 
indiri4uals, $ulh* as, the inhabitants of a parish, vill, or a 
borqjugh, or even a particular dags of sack inhabitants (without pre- 
scribing iu a qtie .estate) caimo^ merely by *reason of their inhabitancy, 
claim by custom a right to a profiles pi^udre iu the soil of aucjfcher, such 
custom being unreasonable, uncertain and opposed *to the policy of the 
4aw, ' • » , ’* • 

A riglit of fishery, properly so called, being in its essence, a right to 
a profit fii prend^re in alieno solo,* claims by^sUeh inhabitants or by the 
public generally, or any portion of it, by virtue of a (ftistom or immemorial 
usitge,^ to catch and appropriate fish fi'om private waters, such a lake, 
pond or ^yeii a navigable river abqve the flow of the tide,^ or from a 
sevet’ul a“nd exclusive fishery in a tidal navigable river held by a granPtee 
under the Crown,® have in several modern cases, been held to fall within 
the scope of this principle, and therefore to be void in law. 


privAte soil, is g^ood in law j such right being in the nature easement simply, and not being 
A right io interfere with or carry away tho soil, which a proim a prendre is. Bace V. Word, 4 
B, 7051 i 24 L. J. Q. B, 153 ; Smith v, Archibald^ 6 App. Cas- 489 5 Manning v. Waedale^ 

5 a: & E, VS8 . * 

* 6 Uep. 696 ; Cro, Jao. 152, This case was decided in tho fourth year of the reign of 
d^amoB I* % 

^ Hotels V. 2?rt«^ou?, Year Book, 15 Bd. IV, 296, 826 ; Costard WingfieWs ease, Godbolt, ^ 
96 ; 3 liConard, 1^2. * ‘ 

^ * These e^eptions njro in far our of copyholders and customary freeholders : see Gate- 

wardh case, 6 Rep. 696 3 (tinbounders and perhaps mariners too), Hall on IVoiils A Prendi'e, Ac., 
213.241 " . 

^ Wief^ham V. Hawher, 7 M. & W. 63 » ♦ * 

t Itloy^r. Jones, 6 0. B. 81; 17 b. J. 0. P. 206 ; Bland v. Lipacomts, 4 K ^B» 713, 
mote ; 24 L* 3, Q. B* 156 ; HudRon v. M^Rae, 4 B. & S. 535 ; 83 L. J. M. 0. 66 ; JJ, v* Btiwpson, 

4 B% A B. 301 5 32 M. C. 208 ; HargreaiMih v. Diddams, L. K. 10 Q B. 686; Murphy t, 
Bytm^ JiT* E* $ 0. lit I4f>j Goodman v. Mayor of §aUa8h, 7 App. Oas. (633) 661'662 per Iiord 
BWkbarn, • ^ ^ 

Tho riew suggested by Serjeant Woolryoh in his treatise on the S^aw of WatArs, {2ndl ed- ’* 
p. 129), that "such immemorial nser by the ]|Dublio should be supported on the ground of dediea** 
Bom or abandonment (such as when a prescriptive right in a public river is neglect^}, was pcit 
forn^iA the argamenk dloonrjsel ip, li^eUl v. Jhihe of Devonshire, %\Lt Lofd $elborit© rejfeoted 
itW ^aonmi. S App. Caa. (135), 164. ^ » 

? '' Neill V. DuU of bevonshire, 8 App Oas. (135) 154, per Lord Selborne, 
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• . 1 * 

Tint reMan tor the rule — The principal, and*^proVt)ly the stronger, 

r&son aBBigned tor the existence of this doctrine is thatocontainpd in the 
fourth resolution * in Gateward^s sifbstantiaHy to th#»efitect that" it 
is repugn§.nt to the nature of an inheritance in^a^profit k prendre in real « 
property, that it should be vested in body permaTjiently ij^capable* of 
releasing or dealing with«it ; t)r, in othar wofds, that the recognition of 
such interests in real property as the custom jn tjuestion involtos, would 
be obnoxious to the law or rule agrtinst^perpetuity.® It is obrtous, there* 
fore, that this reason cflftindt apply where the claim to®{i profit a prendre is 
made by a class of persons through^ a corporation under its corporate* 
title®, or under* a grant direct from the Crown and out of* the Crown’s 
soil (because in such' a case*the prerogative of creating corporations being 
possessed by the Gro^n^ incorporation of the grantees, quoad the grant, is 
presumed, if necsssary,* for the purpose of giving effect to it*), or*under 
an Act of Parliament®, or when such right is qlaimed in a que estate, that 
is^fo say, as being annexed to land ® 

Second reason. — Another reason by which this rule is generally, sup- 
ported, though it is not to be found among Ihe several resolutions in 
ivard^a casey^ is, that an unlimited right in a body capable of indefinite 
increase would lead to the ^‘destruction of the subject-matter of tile custom, 
and to the total exclusio^ of the owner of the soil, or \in the case of a 
several and exclusive fishery in a tidal navigable river) of the owner of 
the franchise from any participation in its produce.® 

Comments on the second reason. — But tbit* last argument, however 

1 6 Kop 596 j Oro. Jao. 152. # , 

• Per Lord Blackbnrn in Ooo<^ma7i V Mayor of Salta sh, 7 App. Cas. (683) 655. With 
gard to Gate-ward’s case, Lord Fitzgerald thus rcmurkod in his spe^h in the afcove oase; As 
to Oatetoard’s case I may say that I am no admirer of it, nor do I entirely appreciate its 
reasoning, or the wisdom of its conclusions. Prol^iibly, if the samef questions had arisen in the 
present time, unfettered by Authority, it might bo •found very difficult to rea^ the eamo 
reflutts** on p. 669. 

• Bolder v. Bristow j Year Booh,« 16 Ed. IV. 296, 326 ; White y. CoiJewaa, Frcem. 135 ; 3 
Kob. 24 j7 ; Lord Rivers v. Adams, 3 Ex. D. 361 j Gmdman v. Mayor of Saltashi 7 App. Oas. 638,; 

• Willivgate v. Maitland^ L, R. 3 E^. 103; 36 L. J. Oh, 64 ;• ChiWen* v. Oorpovedion^ qjf 

London^ 7 Ch.J0. 735 ; Lord Rivers^* Ad&ms, 3 Ex.^'D. 861. « ® 

• Chilfon V. Gorpok'ation of LondoUf 7 Ch. D. 736. , ' 

• « 'Cmstable v. Nicholsony 14 C. B. N. B. 230; 32 L. J. 0. P. 240. 

7 Bop. 696 ; Cro. Jao. 3^2. * # 

^ Lord Rivers v. Adams* 3 Ex. D. 861 ; Bland v. Ltpsoofnhf, 4 E. A B. 713, npfco ; 24* lit/ J. 
Q. B? 166^ note; Race v. Ward,4> B. & B. 702, per Lord Campbell, C. arguendo ; y* 

Coleman^ L, E. 2 Ex. 96 ; 36 L. J. Ex. 57 . 
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• * 

, 1ralaal>Ie ij? abstract^ coaaidered in tbe light of the a^cfcunJ 

state of things not seem*to oarry with it very great weight* ’I'he'falst 
that these rights in profits 4 prend^ are by their very nature periodical]^ 
* recurrent, forbids the au|)goeition* ^at their exercise can practically ti© 
%verl 80 nulimitod or unreasonaibly^ large as necessarily to cause the exhaus* 
tion or destruction of the subject gf the rights, and with it the consequent 
annikilatton of the rights^ themselves, unless we impute to the holders of 
these riglits*an uiter and wanton disregard of their self-interest. Hence 
we^nd that in mos^t^of the cases which have1ariSen,*th^ rights in ques- 
tion were never claimed to belong to £iore than a particular clasS of persons 
or a section ot th^ community, and its exercise never asserted fer more than 
a particular portjpn of the year, more orriess Ifmited. If that be so, it is 
difficult to tee how the owner of the soil, or the owilfer of the franchise, is 
evtjr ip fact excluded from participation in -th^ profits. Moreover, the 
circumstance that continuance of immemorial user, which is of the essence 
of these 80 -called customs', is consistent only with the supposition fl^at 
ttiere lias been actual aeqaiescence on the part of the owner of the soil or 
of the franchise, for a period co-extensive with the duration of suck im- 
memorial user, is* also a fair answer to the & priori possibility of ex- 
haustion '©r destruction of the subject-matte^i;^ of the right as the inevi- 
table consequence^of unlimited exercise* 

Another objection as to the soundness of tne second reason seems to 
be, that*"it apparently militates against the first. For, if the second 
reason taken alone be sufficient (as presumably it is considered to be by 
those who rely upon it) to invalidate a claim to a profit §l prendre, when- 
ever it involves tbe possibility, the event of indefinite multiplication 
of tlie number of claimants, of the destruction of the subject-matter of 
the claim, ijb ought to be so, whether the claim is made through a corjpora- 
tion or not j but, as t have said alteady, a corpqrat jou may legally •claim a 
light to*# profit 4 prendre in alieuo solo, notwithstanding the fa«t^that 
ihd exercise of the right may possibly lead to the destruction of the sub- 
ject of tlie right. • , 

CKtodiaatt'y. Ma!^or of Saltasb.— Neither of these two reasons, how- 
ever, was held sufficienf to invalidate the cMm set U][^in the 4Somewhat 
, recent case of Goodman v. Mayor of Saltash^ decided by thef House of 
Lords. There a prescriptive* right to a several (^ster fishery, (i. e., an 
^‘jBiehisire fishery presumed by reason of long enjoyment* to l^ve.heea 

* I 7 App. Cas. 6S9. 
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derived from the Crown) in a tidiil riwi* iw^ j^toved. 

to Have heen ®3cerci«ed from time immemorial by a bor^ 3 tigh^ oorpoi^atian 
oad its lessees, without any qualification, except that the mhabiteftts 
of aucieut tenements in^the borough haj4 from ^t^me immemorial, without 
interruption and claiming as of right, exercised the privilege ^of dredging 
for oysters in the locality iri*question i rom, Candlemas to Baster-eve in 
each year, and of catching and carrying away;, the same without stint for 
sale and otherwise. The House of ^Lor^s (Lord Blackburn dissenting) held 
that the claim of^the inUabitants was not to a profit &, prendre in alieno solo ; 
that a lawful origin for the usage ought to be presumed, if reasonahlj 
possible, and that the presumption which ought to be mdde, as reasonable 
in law and probable in fact,* was that' the original grant to the corporation 
was subject to a trusf or condition in favour of the free inhabitants of an- 
cient tenements in the bbrottgh that they should be entitled to fish,.astfiey, 
had been accustomed to do, in every year from Candlemas to Eas^ter* 

, * “In such a grant” observed Lord Selborue, L. C., in answer to the 
objection based upon the first of the above two reasons, “ there would 1^ 
all the elements necessary to constitute what, in modern jurisprudence, 
is called a charitable trust. ‘ If I give ^ (said Lord Cairns, in the Wax 
Chandler*8 case^), *^an este^e to A. upon condition that he shall' apply the 
rents for the benefit of that is a gift in trust to air intents and pur-* 
poses.^ A gift subject to a condition or trust, for the benefit of the inha- 
bitants of a parish or town, or of any particular class of such inhabitants, 
is (as I understand the law) a charitable trust : and no charitable trust 
can be void on the ground of perpetuity.” 

Adverting to the finding in paragraph 16 of the special case to the 
effect that the usage in question teuded to the destriffetion of ^the fishery, 
and jf continued would destroy it (which, in fact, ts the objecliiioh founded 
upon ttie second reasop) bis Lordship saicl “ The tendency to the de- 
strnption of the oyster fishery, spcdcen of in the special case, oa# mean no 
more than what must always fee in the power of the ppblic, where there is 
a general public right of fishing, or^of any owner (whether absolute or 
'limited), where there is a several ^sher^, namely, tfie exhaijstion . 6f the 
fishery, toy* taking excessive numbers of fish. Pish (whether floating or 
shelbfish)* are not part of the soil or freehold. Their capture is merely ^ 
the^ ordinary mode af the perception of tlfoae fruits cyid profits which a 
fishery produces. They grow, and^are reprbduded continually from ' 
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and and* ^ it is jtrtid that a fislierj^ uuight possibly }>d 6xbaa8te|^ 

by axoeelsive it is only la tbe same way that a. field may* be ‘SX.^ 

hausted by. over-cropping. . If the cwporetioa had taken the fishery npon 
.condition or trast that the free inl|^tant|i of ancjlent messuag^ should 
be .at liberty to fish wit&ont stint, for sale or otherwise, at all seasonable 

If ^ • • # 

times throughout the year, the po^ibility of«the.exliaustion of the oyster 
beds by Iraprovideat use that privilege would not have beeu a 
valid objection to'suah a condition^ or trust; and, if not, it oaunot be so, 
whftn the right is^»more limited. The usage * in^thil case, although it is 
•to take oysters ‘ without stint for the purpose of «ale or otBerwise** is 
not unlimited ; being confined to a particular class of persons, the 
inhabitants* of qpcient messuages within tlih borough (whose number 
would not 'be capable of indefinite increase), and to a particular time o£ 
th^ y^ar, varying between a minimum of seven dnd maximum of twelve 
weeks. , It must also necessarily, be subject to any general restriction, by 
statute law, as to taking the spat, spawn, and young brood of oysfep, 
and to any reasonable regulations, consistent with the substance of tbe 
right itself, which the corporation may think fit to make, by law, or 
otherwise as to the manner of exercising it.’’ 

EveiV Lord Blackburn, who disagreed wjth the rest of the noble and 
Jearned Lords in #he view taken by them with ^gard to the validity or 
otherwise of the objection founded upon the first reason, and was conse- 
quently Obliged to dissent from the ultimate conclasion arrived at by them, 
answered the above objection in more unqualified terms than those in 
which Lord Selborne had done* His Lordship said : — I do not attach 
any weight to the statement in J>aragraph 16. I do not doubt its truth, 
but the unlinaiited right given at Common law, in the absence of prescrip- 
tion, to alHhe public to fish would be even more likely to destroy the 
oysters* It affords an excellent •reason why ihe^ mayor and aldermen, 
if they fhave the power — as, till I learned that tlie decision of the ^ouse 
was to be the other way, I thought they had — should put an end to 
the practice, or put it under suclr restrictions, as will prevent the oysters 
f ronv .being^ dxtirpaled ; just as it affoi^» a reason why the legislature 
should put restrictions^ on the 5ommon laV right ; does not prevent 
the mode of enjoyment from being legal, though wasteful.” • ^ 

It having been laid down by the Court o^Excj^equer Bivision In hmd 
Shivery v* ^dams^ that, acclaim by the inhabitants of a parish out and 
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^arry away for use as fuel tin their own )|pU3,ea£ag<)ts^ or 
thtderwood, growling upon a common belot^g'ing to tbe ^rd’ctf Ute mysoor^ 
was a claim to S, profit 4 prendre in alieno solo, and wa8«thefelfer8 yoid 
according to law, it was argUeQ on Eif strength, of that case that. the, 
daiins of the inhabitants in the case beftjfe the House of Lords wa* alsO 
to a profit prendre, and* that a trust or condition should not he pre-- 
sumed to support such a daim ; because*, if such a presu^nptsiou ‘ oould 
legallj be uiade in the one case, Uiere^ was no* apparent reason why it 
was not made in the cfthc^*. But Lord Selboine, t. C„ distinguidied 
that case •upon the ground that, if the defendants there had alleged’^ 
the plain tiiP td be their trustee, that allegation would have been 
met by the production ot the«plaintiff’s title-deeds shewing that, he 
held under conveyances made to him and his ancestors without any 
trust* This, however, icouJd not be done in the case before the House, 
because here the defendant, corporation^ the mayor and free burgesses of 
Stiftash made their title to the several fishery by prescription, add not by 
express grant. • “ 

Iiutchmiput Singh v. SadauUa Nashayo — It is somewhat strange to 
observe that, besides the case of Luchmiput Singh Y.^Sadaidla Nashya, 
there is not to be found in the books one other instance in ;?srhich the 
point we have just discussed has ever arisen for consideration in any of 
the Courts in this country. The plaintilf in that case, the patnidaf of a 
certain pergunah, brought a suit against some of the inhabitants ‘bf jiatti- 
cular villages comprised in it, for a declaration that they had no right to 
fish in certain beds or lakes situated within the pergunah, as well as for 
an injunction to restrain them from»catchfng and cariyiug away fish 
therefrom. The defendants (inter alia) alleged that, they Jn comftion 
with the othier tenants of*^ that pergunah, as well as with the tenants of 
some other neighbouring pergunahs, tad from time immemorial and 
by virfaae of an ancient' custom exercised the right of fishing in tljfise heeli. 
The Court following the rule lai^ down in Lord Rivers v. Adetfis^ (which cage 
according to its opinion, being founded aipoh sound reason, «.nd dictated 
by natural justice, was uniTei;3ailly applicable), held that there being no 
proof of Jinborporation of 'the inhabitants at finy pwiod o^ time, ttie.-e ” 
wa^no sufficient ground for the presumption of a grant from the soy^' ; 
eign power. And, "secondly, that, the custom set up was unreasonable ■ 
and 'ponsequently voul, because the inhabitants on whose behalf .tlie 

1 1, L. a. 8 Oal. 698. ' *.SEx.H»361. 



cnui. aifMEDisa »o» distorbasob o# BtefHTB ^o:)# fibhertt.^ 591 

• 

ir^lbct wa j^m€iy i»<5rea»a so indefinitely as practically to ex^ 

Olude tbe owneir c# the property from participation in its profits. • * 

• it is gerjfaps scarcely neceasaij to state, having regard to what^has 
>eea already said> that the last guonnd fpr the judgment of the Court 
a unsustainabH and the 'decision must therefore here, aa in England, 
rest upon tlfe only other ground, n^mefy, that it.infringes upon the rule 
against pferpeluity,* • ^ ^ 

0. Remedies for disturbance of rights of fishery — The disturbance 

of rights of fishery may be redressed or prevented •eittffer ^by civil actions 
or by criminal proceedings. * • • 

1. Oivif actions. — According to English law, ejedtinent, trespass, 

trover and action upon the case, appear io be 4116 principal civil remedies 
at law; and* a bill of peace, or sometimes an injunction, to be the only 
remedies in equity for the invasion of rights of fishery.- Wjthout enter- 
ing iniqutely into the learning concerning these several forms of 
remedies^ it may perhaps be sufficient to state generally that (notwftlv* 
atandihg some expressions of opinion in an earlier authority* to the 
contrary), action of ejectment i% altogether inappropriaie to any other kind 
of fishery except illat which is united with the ownership of the soil, or' 
territorial fishery, as it is called; that trespass is the proper remedy for 
immediate injuries either to a severaP or to a^-Lterritorial fishery, there 
being a presumption in the case of a several fishery that it is attached to 
the ownSrsliip of the soil ; that trover is nearly allied to trespass, and may 
be adopted where a several fishery, or a right of free fishery or a common 
of fishery is invaded ; and that an action on the case lies for consequential 
injuries resulting from the disturbance of any of these different kinds of 
fislfery. ^ • 

But' in equity a bill of peace or an injunction is equally available, 
whatever may be'thd nature of^the fishery sought to be protected., 

A IfUl of peace (Quia timet) is sometimes fildd in equity for the pur- 
pose of quieting persons in the established possession of their fisheries, 
although there may be no * actual ^disturbance or interruption ; and an 
injunction is feued for to restrain persoi(8»froia an improper invasion of 
' such rights. * > * * 


• Woolryoh dn VVaters (Sod ed.), *237-242. 

V. Old Alreefordl 1 T# E. (^53) 3S1. ^ 

^ Molford V. BtUeyi l8 Q, B. 426; 18 L. «T. Q. B. 109. See authorities oollectA in the 
of th® jadgment of the lower court in the same case, 8 Q. B. 1000 ; see pp. 1007, 1010. 
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^ ifliese t^cbnicai distinctions in the nature Ect;kn« not' W 
I3*«ed bjr the law of this country, according to whi<^ an aotiOQ for 
recovery of posseSsion of a fishery, for a declaration of r%bi thereto, for 
an injunction, or for damages, for cabling and ccj^i^rying away fish seem^ 
to he the ptiacipal remedies for the vindicatidh or protection of righhl 
of fishery. According to the opinion of ^the High Court of Bombay a 
mary action under section* 9 of the Specific Relief , Act (L of*J877) for 
restitution pf possession of an exclusive fishery, whether such fishery he 
territorial or a right in^lieno solo, may also be entertained, provided •the 
conditions fipecitfed that section be*satisfied.^ 'But the Calcutta High* 
Court has h<Jd that this form of action does not apply to rights of fishery 
of the latter kind.* This variac^ce is due to a difference ‘of opinion 
between the two High Courts, as to the denotation of the terra ‘ im- 
moveable property ’ used in that section, which makes this form ^f 
action applicable to such pi’operty alone. ^ 

* II. Crin^nal Proceedings. — Apart from the special statutory regula- 
tions relating to fisheries existing in any system of law, it may be broadly 
stated that violation of rights of fishery does not in general entail any 
criminal responsibility. The proposition, however, iS subject to certain 
well-defined exceptions deduced from the doctrine of legal possession, 
which, in truth, underli^/, the rules of law regarding ferae naturae. Art 
examination of the law regarding ferae naturae will disclose at once the 
true limits of the general rule and the nature of the exceptions/ 

Roman law regarding ferae natorae.—According to the Roman law 
wild beasts, birds and fishes were regarded as res nullius or as belonging 
to no one before capture. Actual capture conferred both possession and 
dominion on their captor, whether he caught such wild beastq^or birdS on 
his own land or on that of another.^ 

^ 9 

t 

« 

i^hmdal Vanda v. Vandal Vos Vatil^ I. L E. 12 Bomb. 221. • 

® Notobur Varue v. Knhir Varue^ K. 18 Cal. SO. So© Haro Vtjal v. Krista 
Sen, 17 Suth. W- E. 70 (as to a right of way not faHuig Within the proviaioAs of tho repealed . 
Act, XIV of 1869, s. 15). * . # ' ^ ^ • # 

8 Omnia i^tur animaHa, qua© terra raari oael® oapiuntn^ id est ferae beafciao otVolttorea 
pisces, capieiitium fiuntt Dig. xli. 1. 1, 1 

4^aod exdia nullias est, id ratioae natorali occApanti oonccdifcur. Big. xli. 1. 8, pt., - 

(Oams). ^ * c * . . ' 

Ilbo interest 'qRod ad fens bestias ot volucres, utjam in sno tuMo quisquo capiat fii ' 
alieno«SBig iaU. 1. 8. 1, (Gains). * / " ^ 

Vide Inst. ii. 1. 12. * . . 
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It* m%y, ftt tUe finet. Jblusb, seem somewhat anomalous that anima^ 
ferae naturae shcsild, by mere bapture, become the property of their capWJ*, 
and not \^ tiJb person on whose la«d they are caught, even though the 
, former may have entered on the las/ of hi% neighbour against bis will, and 
Saqght 01- killed the game* thei-e but this indeed is merely the necessary 
result of the dootri’ne relating to joccnpatioyi recognized by the Roman 
lawyers a* anorigiual mode of aipquisition of property in things of which 
there was no previous owner or pojsesspr.*^ 

* A landowner under that law, doubtless, had h right to forbid a 
stranger froja coming on his land,® 6 ut, if in spite o£ the proWbition, the 
latter succelded in effecting his entry, there was nothihg ia law to pre- 
vent him when ogee there from fishing, Sowling or hunting®, and appro- 
priating thb things caught or killed as his own ;* the effect of the 
prohibition, if he received express notice of it, bring merely tp expose him 
to an ac^io iujnriarum.® , 

• Viiinius, in his commentary upon the passage in the Institutes wldfh 
lays down the above rules, thus explains the reason upMi which it is 
founded. He observes “ Tile fact that the law prescribes that, no one 
!«■ entitled to hunt on the land of another against his will, makes no dif- 
ference, because prohibition cannot either change or efface the condition 
of animals so as* to make them’ the property ^ the prohibiter; if it had 
been otherwise, he would have been entitled not merely to an actio in- 
juriuruuC* but also to a rei vindicatio and a condiotio furtiva,” (that is to 
say, he would have been entitled to recover the specific animal caught, 
and also to prosecute the captor for theft) .® 


duminfmting ou tbiei gasauge in the Institutes, Vinnius, says ; — 

Igitur /erae bestiao, quadrupedes, Tolucres, pisces, sijonl atqae ab aliqiy) oaptae, hoc est,^ 
approbensae et in manum ac potestatom alicuius rodaotao sunt, inro gentium statira illiiui esso 
iftoipiunt. Oomm. ad Inst lib, ii. t. 1. Do oooupatione ieramm. • 

I Orig^ario adqniri res, quae in nullins sint doniinio, et qflidom simplioitor anliptanfciam 
i^i adqniri per ocoupatienem. VinuinB, Comnii ad Inst. lib. ii* t, 1* text. De rebus singti*^ 

^ Dig. all 1.3 1; lust. ii. 1. 12; Dig. xlm 10. 13. 7. The landowner could expel a 
atranger^eton by force. 3?ig. xUir 16, 3. ^ 

8 ‘‘Owns"— id eat vonationiB'%;‘ species snnt venatio* qnscdmpedjpn, auenpimm, piaoatie/^ 

VitminSi Comm, ad Inst. lib. ii. 1. 1. text. Do oooupatione feraram, , ^ 

A Quid si nihilowinns ingresBiia sj,t, et foram c^perit ? oVnlgo plaect, adbne earn ocenpauids 
> recto. Vinninsi Oemta. ad Inst. lib. ii. t- 1. text. De ocd^pationoiferaruid* « 

^ Dig. xlvii. lO.eia.T. Vinnius, (Jomm. ad Tnst, lib. ii. t. 1. text, D® ooenpatio^e {egaruw. 

^ obstat, qoied in praedio aliono domino invite venari non licet, 1, ]$, 4 $ 
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The g^^eral inomouity fsom criminal liabiliij in.^ case, of ca|»tare ' 
^atiimals f^rae nafnrae on the soil of another being, ae,,we'haTe seen, <3ie 
result of absence^ of possession orcownership of them by.ai^y pwson; it 
necessarily follows, as a clear e:^ceptio^to the role, that such liabHitj , 
must neem exist in those cases Where frogi the nature of the situatibn of 
the ferae naturae towards the owner outlie soil on which they are found, 
i,t is possible to predicate l^gal, if not, physicai, possession <Jr owner- 
Bhip (legal^ possession and ownerghip^beiiig in the case of f^roe naturae 
eonnascent and oonturi^snt;) of them in such owner. 

Likewise * wild abeasts ” says ifi^erva, the younger, which we have 
shut up in park^, and fishes which we have put into ponds, are pos- 
sessed by us. But those •fishe» which are in a lakg, or* those wild 
beasts which roam in ‘^enclosed woods, are not possessed by us,‘ since they 
are left in their natural liberty : otherwise a purchaser of the wood^woilld 


be considered to possess all the wild animals, which is not the ca»e.’*^ 

A park (vivaria) though perhaps relatively smaller than what is 
denoted by the term ^enclosed wood^ (silva circumsepta) is equally ah 
enclosed space of ground, and yet in tKe one case we are said to be in 
possession of the wild animals confined within it, but not in the Other. 
The explanation of this apparent anomaly must be sought in the*faet that, 
according to the Eoman grists, tbe mere enclosing of wild animals within 
a certain area, more or less large, was not sufiicieDt to reduce or retain 
them into the legal possession of the owner of the soil. A silva cir^ 
cumsepta ” as observed by Savigny may be very large, and one may 
hunt in it in vain for any particular animal enclosed therein; therefore, 

we have no possession of such animiri, although in point of fact it is con* 

J > ^ " 

’ipraed, nam prohii^itio 5 sta oonditioiiem auitnalie mtitaro nan potest, neque eflicore, tife id 
qnod ^aptnm est, fiat prohibentis : alioqni non nada prohibenti actio^injnriarttm jpareret, 1. 18 . 5 
uU de injur* sed rei vindioatioiet condiotio fortiVa^ Vinnias, Ooiam. ^ Xjuit. lib. ii, t, 
text. Dp ooonpatione ferarnA. • 

Item ferae beeiias, qnaa vivariie inoluserimns, et piscos, qnoe in piscinas ooieoeiimns, a 
nobis possideri. Sed eos pisoes, qtti in stagno sint, amt feriis, qn^e in silvis otrcdinse|tthi 
vagantnr, a nobis non poB&ideri, qnoniam rflictae sint in libertate^naturaly alioqnin etimn 61 
silvam emerit, videri enin omnes possid^re, qnod falsnin ©St,. Djg. xli. S, X4, 

(Nerva * , “ . ^ 

There been some difference of opinion among the commentators and glossators , 

whether * ailns circiun*»^ptifl * is a correct reading, oi; whether it should rather bo ^ 

non vironmseptW' g(m nnojholoBed woodsf. Gothofred, Hotomann, ^esemboo, and 
are oi opi|^icn tW the latter reading shonld b© adopted j hnfc VinninSj^othierVttd Barjjpny 
adhere to the former. 
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"fined, in the ehjaa^.'?^ TfceJre oan be very little doubt, therefore the,t 
4b6 paasege* which I quoted *from the Digceet a few mon^ente ago>‘tHb 
expreseioue.^p&rk' (vivaria), and Igp^losed wood’. (ail va circumsepta) are 
^usei!' merely for the pctyjjose of djjawing^a distii^tion between Jiarge an^ 
smalf eucloisyirea* ^ \ ; * 

(^eral ^ndples of law regarding the eanie topic — Apart from any 
special rule recognized Jocal cjistom® or defclared by express legislation 
in the legaf system of any country, the only rational test for determining 
whether in any parjiicular case animals ferae naturae &re possessed by ns, 
so as to form the groundwork of criminal liability on the pdH of those 
who violate such possession, is to see whether there exiSts some special 
disposition *(custtf)dia) of such ferae naturae, Which enables us actually to 
get them into our power whenever we wish, We •do not ’’ says Sir W* 

, Markby “possess the fish in a river, even though the riveu and the ex- 
clusive sight of fishing in it^ belongs to us. We do not even possess the 
fish in a pond if the pond be so large that the fish can escape from •ns. 
When we go to take them. But we do possess fish, when once they ai’O 
placed in a stew or other receptacle, so small that we can at any moment 
go and take them.”* 

Pro^sions of the English Common law.— The provisions of the Eng- 
lish Common la^ upon this branch of law ai^ somewhat different from 
the rules of the Roman law just stated. According to that law, every 
owner of land has an exclusive right, ratione soli tenurae, to catch, kill 
and appropriate all such animals ferae naturae as may from time to time 

be found on his land. By a peculiar franchise, called the right of fr^ 

• * 
warren, anciently granted by the*Cit)wn by virtue of its prerogative, or 

may also have aii delusive right, ratione privilegii, of Iriliing and taking 

animals foi^ae naturae in the land of another. These special rights are^ 

the creatures of the game law|, Vhich in England^ grew out of faudalisnr 

and the%reat forests of the Norman kings and nobility ; and it is« in the 

recoj^tion of thgse exclusive rights irw landowners and grantees from 


'I 

iher ^ 


’ l^On PossefiaioB, §. 33, note (p), * , ^ 

4 Aid, • # • • • . 

8 That local custom may modify the rule, is acknowledged by^Vinnms hk further 
o^itierres that* in modern times the rule is somewhat different from that laid doifm by tl^ an- 
lawyers. Wild animals, he remarks, shtit up in pri'^ate wood^(eilvis privatia) and ffsbes 
tip in lakes (stagnis) are so pos|eseod by na that they are dimmed t<f\^ in otir owxisl^skip., 
• Se^ Vinnins, Comnf, ad Inst, lib, ii. t. 1, text. De oooupatione feramm, ’ « j 

' '4 Iitarkby, BJements of Law (3rd od }, 383. 
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Crown tbe English C^rmmon law upon this matter, ta&^s its 
psarture ‘from the Roman law. Of course, they both agpree,' as they must’ 
of necessity clo, in'^regarding animals^erae naturae, before capture, as res 
nullius, as not being ii^,the owdiership^ still less in the possession, of huy 
one. But as soon as they are caught^ oi? killed, they becomjB unddi the 
English Common law, in oase the exclusive right be claimed ratione soli, 
the property of the owner of the land upo?i whiqli they are caughibr killed, 
even though they are caught or killed<,by a stranger trespassing upon his 
soil, provided, howeVer,*^th6y are both found and ca'^^ght or found and 
killed within the limits of his land; and where the exclusive right is* 
claimed ratione privilegii, they become the pioperty of the owner of the 
privilege, if they are both fouikd and caught or found nnd killed within 
the limits of the land 'over which his privilege extends. ^ If they are killed, 
they become, the absolute property of the owner of the soil or xitf the. 
grantee of the privilege; hut if they are merely reclaimed, they- become 
the' subject of qualified property only, liable to be lost again in case they 
escape from hi& custody.* 

* Blades v. Higgs. — It is instructive to refer to the reasoning by which 
Lord Westbury, L, C., in Blades v, Higgs^^ supported the right of tfie 
owner of the soil to property in ferae naturae caught or killed % a tres- 
passer; because a comp|rison of it with the argument advanced by 
Vinnius, which 1 have already quoted, will disclose the poin t o f diver- 
gence of the premises which has led to such widely variant results in the 
two systems jpf. Jaw._ His- Lordship said : — “ The question in the present 
whether game found, killed, and taken upon'* my land by a 
.trespasser becomes my property as muclf as if it had been killed and 
^ 'aken by myself^ or by my servant by my authority. Ilpc«a principle, 
there cauiiot, t conceive, be much difficulty. If property game be 
made absolute by reducticm teto possession, such reduction must not , 
be a wroiigful act ; fOr it would be unreasonable to hold that ifte act of 
the trespasser, — that is, of a y^rongdoer, — should divest the ow^r , 
the soil of his qualified property^ in Irhe game, and give the wrongdoer 
absolute right of property, to •the exclusion of '‘the rightful ofrncr. 

^ Bt£t lu game when killed and taken, there is absolute in somel ; 

one/lil|d therefore the property in game found and taken by a tres^ ^ 

\ c • 

621 ; 20 C. JB. N. 8.2U;Jtegff v. The Earl of l 

H.& • ' * * " 

» ^ ^ H. h. 0, OiJl j 20 C. n.*^. S. 214. ' ' 
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' \ • * # 
jpassdr on ibo lw5 A,«inust*v€sfc either in* A. or the treapasser t an(|^ 

if it be noreai^bnajble to hold *t6at the property vests in the wrongdoer; Tfc 
milst of neeeaafty be vested.m A*, th^ jwner of the soil.^ 

•Liability of a trespasser forf^pturetof fcraj naturae.— By t though . 
animftls fer^ naturae caught or kjlled by a "^trespasser become the pro- 
perty of the owner of the soil op. wtich they»are found and caught or 
found an<f killed, the latfcey does, not, unde/ the Common law, thereby 
acquire legdJl possession of them^ until the taker has parted with or has 
been deprive<f of hpi wrongful possession. Odns^quebtly, it has always 
been the rule at Common law that such wrongful taker is nof indictable 
for the offence of trespass or larceny^ ; although no doubt, *he may be 
liable in damagesjn a civil action of trespass, * 

If, however, such animals are enclosed in % park, or if fishes 
are cb^ifined in a pond, tank or stew so small, or if, by reason of their 
immatuiity they are so powerless, that they can be taken at pleasure 
with certainty, they are deemed to be in the legal possession of the person 
who .has ,the exclusive right to take them, and any one who violates such 
possession, and catches and appropriates them commits larceny.* But 
this rule has now; been abrogated or modified in nearly all important 
cases by Statutes. 

24 and 25 Vlct. c. 96, s. 24. — In this coryiection, it may be worth 
while to notice the provisions of section 24 of the Larceny Consolida- 
tion Act, ^4 and 25 Viet, c. 9G (designed obviously for the purpose of 
supplementing the insufficiency of the Common law to protect private 
rights of fishery), as it is upon the lines of that section, it seems, that th;\ 
Private Fisheries Protection Act\lI of 1889) passed by the Bengal Jegia ' 
lature has liaen to some extent framed. ' ^ 

^ The'sqption runs thus ; — 


fkei.ir, Vntc%, 14 Cox, C. C., IIG ; Reg. v. Read, 14 Cox C! 0., 17 Reg. v Toumhy L R 
I C. C., 015. Cp. Bladef^ v. Higgs, 11 H. L. C., 621 j 20 C, B. N. S. 214. ’ 

» Ofwy’s case, Ow. SO; 1 Hale, 81. C. 510, 61 x 1 East, PL C. 610 ; Patersoti’s Pishorv 
72 j Pollock & Wright on Possession in Coifimon Law, 231. ^ 

Ufa dagreo^ of oontrot over the obj^t which'ij^requisito to constitate may£g 

fllnafcr^tod by the oa«« of Toung\. Hitchens, (6 Q. B. 60G).* Thfe plain^ff had neariy 
6(boal of fish by* a acin© with an opening of seven fathoms between the ends, 

' proodeding to enclose with his stop-not, boats Iiaving been itationed at those nndj^ frigl^n 
from escaping % the splashing of water. The defendij^t at this ftioiJK^roWed * 

? through the t)pening.and took some of the hah. The Court of Qaoen’g Beu^PE^ t|a^ tb 
Tilth had been roduooddo possession so as to entitle the plaintit to raaintainjp^pafts ^ 
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Wliosftevei* sIibII Hulawfully and wHfullyiiake.o\' d<btiK>y any fis^ 
iff" toy ^tet which shall run through or be*in any land cadjoiiaing Of he- , 
longing to the dwelling-house of ^ jf^y- person, being the owner of such 
yrater, or^baving a rigi^t of fiibery t-l^erein, be guilty of a Aais-^ 

demeanour, punishable by Ihe Oomingn >aw with fln^ and iigiprisonment 
in addition to or in lieu of sureties ; and ^,hosoever shall unlawfully or 
wilfully take or destroy, or attempt te take^ pf destroy any jSsh in any 
water not being such as hereinafter mentioned, but which shall be private 
property, or in T/jjhich tBer^ shall be any private right*gf fishery, shall on 
conviction thereof brfore a justice of the peace, forfeit and pay over 
and above the "value of the fish taken or destroyed (if any), such sum of 
money not exceeding 5L as 1}0 th^ justice may seem meek. 

Provided that nothing hereinbefore contained shall extend to any 
persons angltng between* the beginning of the last hour before #unrise . 
and the expiration of the first hour after punset ; but whosoever shall, 
bjt*angling between the beginning of the last hour Ibefore sunrise and 
the expiration* of the first hour after sunset, unlawfully take or deatroyj 

or attempt to take or destroy, any fish in any such water as first men- 

^ • 

tioned, shall on conviction before a justice of the peace, forfeit or pay 
any sura not exceeding 21. as to the justice may seem meet : aP&d if the 
boundary of any parish, ^own ship, or vill shall happen* to be in or by the 
the side of an^rsuch water as in this section before mentioned , it shall be 
sufficient to prove that the offence was committed either in the parish, 
township or vill named in the indictment or infoimiation, or in a»ny parish, 
JkiWnship, or vill adjoining thereto/* 

Summary of the decisions uporf ,tllie section,“Thi8 section has been 
meld to extend torfhe illegal taking of fish in a severjfl fishery^ in tidal as 
well,fis in non-tidal waters and the word unlawfully ** usedUherein has-^ 
been construed to meap,-T:witbout any ""cj aim -or right or titb ifl^ the 
offender such as can exist in law.* So that, if in any particular fase such 
claim appears to the justiceSfto be set u'phona fide, jtnd with some show 
of reason, their jurisdiction is ouste^.® • ^ 

Anglo-Indian law regarding ferae naturae — frrespect^ve of certain 




I y, ]3i9*chy 8 B» & S. 336. 

» V. McRae>^ 6 B. 485} Eargreaves y^Diddamfi, L. R., 10 Q. B. 482 ; Fearpg 

• fine, 30 L. J. M. 0. 207 ; Cornwell v. Saunders, 82 ii. J. M. 0. 6 s ^0- 

Burrow 34 of Peace, SS; Paley on Sommiury Convictions (&tli off.) 138, 189. , ...f 
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s|«iciarena$i^DQeQiB relating tt^tlie oaptare of some kind of jdld ammal^ 
there does oot ^dist in, India any positiye law 'or jadicial authority 
deelazlng whom the owpership o4 animals ferae natftrae vests, if they 
^are caught or killed by a strangprtresppssing u^n the soil of another. 
Th^ question wi\^ raised ui*thej!iladras High Court in Makath Urmi Moyi 
T. Malabar*Kandttfwmi Nair\ where it was contended in argument that 
the rule ot the Civil law* wbic^ conferred ownership of the animal on the 
captor and not on the owner of thg 80 ^, ought to be followed m India as 
beidg consonant to •the rule of equity and good cftnseienoe* But the 
learned judges unfortunately absA.ined from expressing afty definite 
opinion upoiTthis point, as under the circumstances of the#case it was 
thought unitecesfyiry to decide it ; the capture^of the animal having been, 
in their opinion, made virtually by the owner of th© soil on which itrwas 
fofind^. « • ^ 

As Regards the legal possession of animals ferae naturae before cap- 
ture, the*Courts in India have uniformly acted upon the principle that 
ttie owner of the soil upon which they are found has none, unless they are 
confined in such a manner or 'stored or bred in such a place that they 
inUy be caught ani taken by him at pleasure. 

Oasen in which capture of fish does not constitute any offence 
under the Indian ?enal Code- — ThepcAnthas discussed chiefly for 

the purpose of determining whether persons catching and appropriating 
fish in rivers, lakes or tanks in which others have an exclusive right of 
fishery, thereby commit any criminal offence. It has been held that fish 
in flowing rivers, in lakes, in the open irrigation tanks, and even in close*! 
tanks or reservoirs at a time w»Iiefi the floods are high, are not in thi 
legal possesion of a«y person, and that therefore anyoi\p who catches ant 
takes fish ^from such places and under such circumstances is not ^uilty^ 
of theft, criminal trespass, criminal misappjopiiation or mischief as 
defined liii the Indian Penal Code.* These decisiohs have in theJBengal 
.presidency b^an abrogated by a special enactment of the local legis- 
latures, namely, Act II of 1889. •But in all other parts of India they 
fitiil "to be tipplicable. 


• 268. 

* Bhitgiram Borne v. Ahwr Bome^ I. L. R. 16 Cal. 888 ; Mayaram Burma v. 

1., 402 ; The Meherpwr ca»e, Ibid*, 890 (note) 5 The Queen v. ^evu 1. 

il Empress y, Gharu Ifaydiahy 1. 1^ E. 2 Oal. 354 ; Bhumn Parifi v. BEn^K^ 
featb. W. B. Or., id ; Kashi Ghnnder Bat^s v, Rurkishore Basts, 19 Suib. W, 


uoes 
wfth a 


Butt T. ludra 16 Sutb. W. Or. 78. 
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^eotioa J.45 of the HUminal Procedure Oode, him' fiur a|>plicatdl to 
rights of fishery. — The preventive jurieidioGon of the^ Criminal Coorts , 
is also sometimes invoked, when (Usputes cpncerning rights of fisherj ’• 
become so serions as to threaten a br^ch of the ^ peace. In such oases^ 
it has been held that if the fishery is a territorial one, th^t is to say; if it 
is claimed by virtue of the ownership^ of the soil, the Court may exercise 
its jurisdiction under section 145 of the priminah Procedure* Code (Act X 
of 1882), just as in the case of any; other ‘tangible immoveable property 
but if the right of fishery be of an incorporeal character, to be exercised 
or enjoyed«over^ soil belonging to aifotlier person, dhe Court must deal 
with any dispute relating thereto, under section 147. of the *same Code.^ 

It may be worth while to n^te that there is much differ^ce ih the nature 
of the order to be passed according as the jurisdiction is exefcised under 
one section qr the other, , ‘ * 

Anund Moyi Dahi v. Shit^rnomoyi, I. L. B 13 (5al. 17S ; Khn.<,hua Vhone Dutt TroiloJcia 
Naih JBmoaSf 1. L. H. 12 Cal. 639. Cf. Pramafha Bhutan Deb Roy v. JJoorga Churn 
charjeat 1. L. E. SI Cal. (413) 41Gj Bejoy Nuili Ohatterjea v. Bengal Coal Co., 23 Suth«.W. 

Cr. 46. 
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BEGULATIOISJ' XT OF 1825. 


A Regiflatiou^ for declariug the Rules Jo be observed in determining Claims 
to Lands gained by Alluvion, or by Dereliction of a Ri;ver or the Sea : Passed 
by the Govenior-Oeneral iu Council on the 2()th May 1825. 

^ I,. In consequence of the frequent changes *whibh take place»in the channel 

p . , of the pi-iiunpal rivers that intersect the provinces 

\ • ‘iaimediately subject to the presidency of Fort ^il- 

liam, and the shifting of the sands which lie in the beds of those rivers, caairs 
^r small islands are often thrown up by alluvion in the midst of the stream, or 
near' one* of the banks, and loi'ge portions of land are carried away by an en- 
croaohmont of the i^ver on one side, whilst accessions of lands are at the same 
time, or in subse(jaent yeai s, gained by dereliction of the water on the opposite 
side ; similar instances of alluvi{)n, encroachment, and dereliction also sometimes 
occur on ilie* sea-coast which bordei's the southern and south-easteni limits of 
Bengal- The lands gained from tlie rivers or sea bi; the means abovementioned 
are “a frequent source of contoutiof) and affray, and although the law and custom 
of* the es4intry have established rules applicable to such cases, these rules not 
being generally known, the Courts of Justice have sometimes found it difficult 
to determine the rights of litigant parties claiming churs or other lands gained in 
the manner above described, Tlie Court of Sudder Dewaimy Adawlut, with a 
to asceid-aiii the,legal provisions of the Mahomeclan and Hindoo laws on this subjeta 
called for reports fi*(>m theii’ law offfeers of each persuasion, and on conBiderati,^ 
of the repoH^ furnislAed by the law officers in consequence^ as well as of tm.. 
deefsions "vvliich have been passed by the Court of Sudder D^wanny Adawlulj 
in cases bi'tfught before them in appeal which involved the rights of chmmants 
to lands gained by afluviou, or by tlereliction of rivers^ or the sea, the Govcimor- 
Genera^^n Council has deemed it proper to enact the following rule^ for the 

f cneral information of individuals as well as for the guidance of the Co«rt8 of 
udicature; to- be force, as soon as promulgated, thnmghout the whole of the 
provinces subject to the presidency #)f Fort William. 

* II. Whenever E^py clear and deftiiTtg usage of shikust pywust, respc(^^ 
* ing th^disjun<?liou and junction of la^jfd by the^^w 

croachment or recess ^ a r^ver, mayt have^^^f^' 
irnmemorially establish ed, for determining 
of the proprietors of^wo or njore conti^-^^'^ ^ * 

divided by a river (such a» that the^ma 


Claltas ancP disrpates re-* 
tq^lSillnrial lands to 4)o 
decided by immemorial and' 
dednito usage when encU eliall 
be clearly recognized and es- 
tablished. * 


, ^ thii river dividing the estates shaft 

boundary betwelfen them, whatever changes may take place iu * 
riyef, by encroacMhient on one side and accession on the oth^^ 
Established shall govern the (?jecision of all’ claims and 
alluvial land between the parties whose estates may be In 
61 
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llf. Wliero there 

no such local 
may be eatablished, the 
to be decided} according to the 
following seotion. 


thc^ iiatur%refen*ed to iu the 
general mlea declSfred in the 
5r^g»^R^«l{all be appliedcito ibe detei^mina- 
>f and^ dispute^ relative to lands 

itf nfffjBBm or by dereliction either of a river 


llowing seotion. dereliction either of a nver 

• # or the ^ea. ^ ^ * 

ly. First. When land may be ‘gained^ bjsgi’a dual accessipn, whether ’^roni 
- - . j 1. j , the recesif of a river or of the Sea, it filfall be consi- 

ce ssfon he^reoeS“o ” a *dered an increUient to fte tenure of the ner^ to 

7or or the son, to bo oonai- whose land or estate is tlms annexed, whether 
)red an increment to the such land or estate be hela immediately ft’om Govern- 


aocofision from the recess of a 
river or the sea, to bo consi- 
dered an increment to the such land or estate be hela immediately ft’om Govern- 
tenure of the |fbrson to whose ineiit by a^zommdar or other Hnperior landholder* or 
^ estate^h may be annexed. * as a subordinj^te tenure, by an3lV[leacription of nnder- 
roviao. ^ ^ tenant whatever. Provided that the increment of 

land thus obtained shall not entitle the person in po.ssession o^the estate or 
tenure to which the land may bo annexed, to a I'ight of property oj- p^i^manent 
intei^st therein beyond that ^ossesfecd by him in the estate #r tenure to which 
the land may be annexed, and shall not in any case be understood to* exempt the 
holder of it from the pa^^eiit t(T Government of any assessment for the public 
revenue to whfbli it may be liable under the provisions of Regulation 11 ;• 1819, 
or of any other Regulation in force, [yor {f annexed to a mhordinaie tenure 
Jiehl und>er a superior landfwlder^ shall the under-tenant, whdlior a I'hoodJtaM ryot^ 
hotUing a monnmee istimraree tenure at a fixed rate of rent per hevgah^ or any other 
description of undtr-tenant liable by his engagements^ or by established usotge, to ati^ 
increas*^> of rent for the land annexed to his tenure *by alluvion^ be considered exempt 
from the payment of any increase of rent to which he may he justly liable , 

Second, The above rule shall not be considered applicable to cases in 
which a river, by a sudden change of its eohrse, may 
When a river by a suddou bi'eak through and intersect an *^statc, without any 
change of its oourso may break ^‘adual encroachment, or may b} the violence of 
through and intersect an ©9- ji^tream separate a considerable piece of land from 

bei de Jl'ly rocoKuizX^U^ a«d join it to another eHtateT* wthout 

remain the property of the destroying the identity, and preventing the recog- 
original owner, iiition of the laud so removed. In such cases the 

f land, on being clearly recognised, shall remain the 

l^operty of its original owner. • « • 

^ * Third. When a char, or island, may be thrown up in a large navigg^ble 
, i, river (the bed of which is not the property of an 

(4'tip Xa large’ aS natSwe individual), or in tho sea, and the clmunel of the 
river (tho channel between, the river, or sea, between such island and the shore may 
island and*tbo shore not being nbt be fordable, k) shall, according to ost|iblished 
fordable), *ia bo at tho disposal^ usage, bo at the dis}>osal of Government. But if the 
of Government. channel between such island and the shore he ford- 

thfy sh^l SX’ ^ ^ considered 

an aocossioii to fhe land, tenure or teimres, of the 
^■'|g:son or persons whose estate oitceiates may bo most c^entigaoils To it, subject 
^ a^he several provisions sp^cih^d in't-he first clause this section, %ithi respect 

* ^^emeift of land <by gradual accession. 

\ ‘ small and shallow rivers, the beds of which, with the jnlkur right 

V. ^ of^ushory, may have been heretofore recognized as the, 

• ]^ura,&9, throwR property of individuals, any sand-bank, or chufv 

BurroWf 34 Justit^ S riverrf, thrown hp, shall, as hitherto,* belong to 

‘ the proprietor of the bed of the riier, subject to 

n the first clause of the present section. 

\ uealed by tho Bengal Tenancy A,ot (Vlll of 1885 ) 


When a river by a suddou 
change of its oourBO may break 
through and intersect an es- 
tate, tho lands so separated 
being dearly recognized, ehall 
remain the property of the 
original owner. 
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Fifth. .In«ll%ther disjvifes z^spectin^ 

l>tai»ite,.*^ve*o land* MBp“’V/ereUotioTi of 

Rained by dare- or e^whi^yil^M specifically provided for by 

notion of tbe uea,^ tlie ruli^jiS^lfiiiTOd itt'ttis Eegnlation, the Courts of 

^nofc <>rorid«i8fj^%jw|HG provij* Justice, "^S^.’dociding upon Such claims and disputes, 
jjoufl of the Begula- •^all be gftided,by the bdfet evidence thfey may be 

lott, ow to be adjTipte<L ^ obtaii^ of established local usage, if thoro^be 

any applicable to the case, or if not, by general principles of equity and justice. 

V. ISTothtng in this ^Regulation shall be construed to justify any encroach - 
Enoroaobme^ts on beds of •Aents by individuals on the beds or channels of 
navigable rivers and other ob- navigable^ luvers, or to prevent zill%h and city 
BtrnbUonB to their free n^iga- magistrates, or any o^/hev oflicers of Government, 
^tion prohibited. • , -who may be duly empowered for that purpose, from 

removing obstactes which appear to interfere with the safe and customary navi- 
gation of such rivers, or which shall in any respects obstnifet the passage of 
boats by tracking on the banks of such luve:^, or ch-he^vrise. 


'AbT NO. IX. OF 1847. 


^ An Act repardiDf? the Assessment of Lands gained from the Sea or from 
Rivei’S by alluvion or dereliction* within the Provinces of Bengal, Behai’ and 
Orissa t Ps^sed by t5bo Honourable the President of the Council of India in Coun- 
cil, on the 8th May, 1847 with the assent of the Eight Honourable the Governor- 
Gpncral of India. 

It is hereby enacted, that such parts of the Regulations of the Bengal Code 
as establish tribunals ana prescribed rules of procedure 
' Preamble investigations regarding* the liability to assess- 

ment of lands gained from tne sea or from rivers by 
alluvion or dereliction, or regarding the right of 
Government to the ownership thei’eof, shall from the date of the passing of this 
Act cease to hq^ve effect within the provinces of Bengal, Behar and Orissa ; ai n 
that all such investigations, pendin^befoi’e the collectors and deputy oollectoiH 
in the said j^rovinces tut tlic said date, shall forthwith be discontinued ; and th^ 
no measures shall hereafter be taken for the assessment of sUch J^nds, or for th^^ 
assertion o^the right of Government to the ownership thereof, except under' the \ 
provisions of this Act.* • ^ ^ * 

ri, •^And it is hereby enacted, that the expressioa*** Province of Orissa ’* in 
this Act shall be taken to mean only so mutfh y>f the 
“ Orissa** defined. Province of Orissj|* as is subject to the Government 

* of Bengjil. 

- m. And, it 18 hereby enacted, tlrtit within the said Provinces, it shall be 
I>eooimial anfvey tobo.^do lawful |pr the G^ernment of Bengal, in all distrir^" " 
of lan^ subject to alluvion and * or parts of .distx’icts, t)f which a revemfe gurvey ‘ ‘ 
ddi^eiion by rivers or the sea. have been or may hereafter be completed 
proved by Government, to direct from time to time, whenever ben 
bitje approval of any^such survey shall have expired, a nev^ survey 
ilie .banks of rivers and on the %hores of the sea, in order toascs&ifav 
^ tfeai may have taken place since the date of the last previor " 
maps t<f be made according to snoh new survey. 
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And it is hereby enacted, that the^apprfjval pf*the r^enue sur-^ 

‘ ^ * veys of the following districts and parts of dis- 

•revenne surveys. tricts shall be deemed to have tSdcen plalee on the 
undermentioned da/s, viss , : — « • * 

Of the district of Chittagong on tlie ith Septerabifr, 1 842. 

• Of thcf district of Bchar on th^9th Nevember, ia44. 

^ Of the district of Patna on the 22nd Jthio,«1844. c * o 
O f the district of Shah^bad^on th^ 28th November, 1846. 

Of the district of Samn on^the 18th PSbmat-y, 1847. • ^ 

Of Pergunnah Furkyah, in the district ef Mongbyr, on *the 19th September, 
1839. . ^ 

Of the Northern^ divieioy of the pi'ovmce of Cuttack on the 24th October, 

1842. • 

Of the ftjntral divii^ion of the province of Cuttack on the 22nd February, 

1843. • • . . 

Of the southern division of the province of Ciittack on the i9th October, 
1842. . * ' 

Of the district of Midnapore, except Hidgellce and Tumlook bn the 12th 
September, 1845. * » 

Of HidgeSlee and Tumlook*, in the district of Midnapore, on the 5th October, * 
1842 • ^ 

i; Of the district of Cacliar on the 5th Febmaiy, 1844. 

^ Of Jynteeah and the pergunnahs of Chapghat, Echamnttee, Ittisamnugger 
and Bhurrun, in ’the district of Sylhet on the 5 th February, 1844. 

Of the district of Gwalparah on the 24th December, 1842. 

Of the district of Lnckimpore on the 10th November, 1945. ^ 

Of the district of Seebpoi^e on the 8th May, 1843. 

And that the apj)r'oval of the revenue surveys of districts oi‘ parts 5f districts 
■which may be hereafter surveyed, vshall be deemed to have tatten place on sinh 
day as may be specified as the day of such approval in the Calcutta Government 
Gazette. *' 

V. And it is hereby enacted, that whenever, on inBi)eetion of any such new 
map, it shall appear to the local revenue authori- 
How the jumma ia to he that land has been washed away from or lost to 

any estate paying I’evonue directly to Government, 
they shall wtlwut loss of time moke a deduction 
Dm the sudder jnmmaof the said estate equal to so mneh^ of the whole sudder 
^mma of the estate* as bears tq^the whole the same proporiion as ftie Mofnssil 
j^umma of the" land lost bears to the Mofussil jumma of the vriiole estate ; 
^^ but if the Mofussil jumma. of the whole estate, or of the land lost, cannot 
be ascei^fcained to the satisfaction of the local revenue authorities, ihen the 
said looal revenue authorities shall make a deduction from the snddSr jumma 
of the estate equal to so much of the whole sudder jumma of the estate as 
bears to the whole the same proportion as the- land lost "bears to the whole 
estate. And this deduction, with the reason's thereof, shall be forthivith rg>t)rted 
the local revenue authorities jfoir the information aii^ orders of the ladder 
^rd of Bevenue, whose order^i theieujion slta.ll be final. * ; 

And it is- hereby enacted, that whenever, on inspection of any such 
. , . map, it shall appear to the local revenue au- 

V. . if , thorities that land *has been added to any estate 

• ^ ^ ^ paying revenue directly to Govteiment, th^ shiiU 

Buww, 34» Just assess the same with a revenue payable to Government aocordin^ 
<^arce for assessing alluvial increments, andcshall report thew 


rrinced when lands have been 
y *Bhed away. 
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JSOK) 

• lar^ rivers are to he assessed. 


prooeedixigfiL f(>rthl^ith to^tbe Swdder Board of Jlovonue, whose o^ers thereupon 
shall be iinal. . • • • • . 

VIL • [^And ft is hereby enacted^ that whenever^ on inspection of any suck ww 
•. .* ^ wap, it ahalh appear to the local repenue authortties 

islands thrown up i^Wind has been thrown up in a large and 

, ^ 9 navigable "river^ %iable to* he taken possehion of % 

Government i^ide^ defuse third., Sdbtiost JR^gulntion XI of 1825^ cf the Bengal 
Gode^ the said local revent^' authorities shall take immediate possession of the same 
for Oove/n^mefSt and shall q^sess a%d seftle the land » according to the rules in force 
in that behalf., reporting thevr prociedings forthwith for the approval of the Sudder 
Board of Bev^mie, whose orders thereupign in^ regard to the assessment ^§hall he final. 
Provided f however., tha^ any party aggHeved by the act ofy the '^revenue authorities in 
faking possession of a% island as aforesaid shall be at liberty to contest same by a 
rsgular suit in the Civil Coiirt.*^ 

VIII. \lknd it is hereby enacted., that nothing in this Act rgyntained shall 

affect suits for the assj^ssment or for establishing the 
Tfiis Act not to ajfdt certain right of Government to the ownership of alluvial lands 
pending and appealable suite. now pending in appeal before fke Hpecial Commissioners^ 
m or such as, having heeu^ decided by the lower resumption 

Courts* are at the date of the passing of the Act open io appeal to the Court of the 
Special Qomni isswners according to ths laws heretofore in force ; and that all such 
cases shaft be dealt with as if this Act had not been pnssed.f^ 

IX. And it is hereby enacted, <^at, except as j*eg:ard8 the proprietary right 

^ •• .... , . to islands, no snit or action in any Court of Justice 

G.™s;njs5,'.rr 

# ^ * ofneers, on account of anything done in good laitn m 

the exercise of the powers confeiTed by this Act. 


ACT NO. XXXI OF 1858. ^ 

An Act to make further provision for the settlement of land gained by allu* 
vion iu the Presidency of Fort William in Bengal. 

Wheueas, Jfor the removal of doubts respecting the course proper to be fol- 
lowed in the settlement of land adefed *by alluvial accession to estates paying 
rev^enue to^Governmwit, it is expedient to lay down certain pules to be observeid 
in the settlement of such land ; It is enacted as f<tllows : — • h, 

I. 'land added by alluvial accession to an estate paying reyeiiue to 

In wbat case the revenue Govcimftient becomes liable^ to assessment, if it be so 
fwiaessed •fipon alluvial land agreed on between the Revenue authorities and the 
ianay be aaded to the jnmma proprietor or propiietors, the revenue assessed'^ upon 
of the original estate. ^ alluvial land'' may; be added to the jumma of 

the original estate ; and in such case a new engagement shall be executed for 
the payment of the ..^aggregate amounf, ^and that amount shall be substitute 
in the CoUfctor’s rent-roll for t^he* formjBi* jumma of the original est|||p 
Tf the J^prietor or propiiotors object- to sucli a*h arrangement/^ or ij(i®ncos j 

revenue authorities are of opinion that jlWi wfth a 
ment of the alluvial^ land cannot proper 


In ,what oases there shall be 
a separate settlement. 


original estate, the 


^ for the same term as the existing se^tlej 
alluvial laud shall be assessed 4nd seith 


9 ‘Vogni- 


» Kepcaled by Ait lY of 1868 (B. C.)> Sec. 1. 


t Repealed by 



m 


APPK'SmiC, 


^Gstat .0 with a separate jumma, aaid shall thonceforWa^ be 4:€(^ai’ded.aiid treated. 

^11 respects separate from and indepeiidenit\>f the original estate, whether 
the sepamte settlepieTit be made with the proprietor or pi*opri<^rs, of* the land 
be let in farm in consequence of the rq/asal of the* proprietor or proprietors’ to 
accept the terms of settlement. '!|Jhc separate settlen^ent may be permanent, if ^ 
the settlesafent of the original estate be permanent. • • » ® 

II. Nothing contained in the preceding Sedtion shall affect ^he rigb iff of 

•any* under-teipint in any alluvial land under tho 
Rights of under-tenants in profusions of Clause 1 , Section 4, Kegukitioh XI, 
alluvial land. 1825. It shall 15e the Aifty of all ofiicm'S making 

i settlements of gneli land, whether the land be settled 

separately or incorporated with the original estate, to asce^rtain and record^ all 
such rights acceg^ing to the rules pres«ribed in Regnlatidn YIT, 1822 ; and to* 
determine whether any 5ind what additional rent sliall be payable in respect 
of the alluvial lantl by the person or persons entitled to any under-tennre in 
the original estate. The pr^vision^ oi the said Regulation, so far as the same 
may be applicable, ai*e hereby declared to extend to all setftemei^ts made un- 
der this Act. * 

III. Every separate ^etijern'ent of alluvial land heretofore made shall be 
as good and effectual for the purposes spficiSed in * 
Section ], as th« same would ha^e beenfif made 
subsequently to the passing of this Act. Provided 
that nothing contained in this Act shall be held tp 
affect the rights ^hich any person may 'hav^ ac- 
quired, undei* a judicial decision or otherwise, before the pas^sing of this Act, 


Soparftte settlomenfcs of allu- 
vial lands heretofore made. 
Proviso. 


, • ACT NO. IV OF 1868. (B. C.) 

• 

Passed by the Lientenant-G-ovemor of Bengal in Council. (Received the 
assent of the Lioutenant-Oovemor on the 8 th June, 1868, and of the Governor- 
General on tho 24th idem.) 

An Act to amend the provisions of^Act TX of 1847 fan Act regarding the 
assessment of lands gained from the sea or ft cm rivers by alluvion or dereliction 
within the Provinces of Bengal, Behar and Oriss<a). • ^ * 

4 , • • Whpjke AH it is expedient to amend the provisions 

Pre^ble. Qf jx of 1847 ; it is enacted and declared as 

follOTVS ® ^ 

*• 1 . Section 7* of the said Act IX oU*1847 is 
Eep^al*of the Section. hereby repealed. 

IT. It is hereby declared thuit when any island sball^ under the provisions 
Acoegsions to island to be of clause 3, Section 4 of Begnlation XI of 1825 of 
j'tv^ougidered increment thereto, the Beng^PCode, be at the dii|posal of Goverqjm&ut, 


f 


lands gained by gradual accessipn to sui^ island^whether -fTOm ^ recess of 
viver Of of the s^, shall be^ considered an incremenfc to such island, and shall 
* at the disposal of Government. 

«#fch<!r '^licnever , it shall* appear to tlie local Revenue authorities that an 
^ ^ island has been thrown up in a l^rge and narigabl©", 
^ ^ liver liable to be taten possession of by Gprpmmmt 

Burrowt^^ ^ Under Clause 3, Section 4 of Tfegulatioti XI Cf* 

•al Code, the local Revenue authorities shiftl take immediati© 
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possession of the «ia|ae f<jr Gov^rnmont, and sjyi^ assess and settie the land ^ 
cording to tfia i^ales m force in Hki^t behalf, reporting their proceedings fortl^’y^ 
for the approval ®f the Board of Revenue, whose order thereupon, m j'egard to 
ther assessment, .Shall be final., Providod#bowever, that any *party aggrieved by 
the ,act of the Revenue authorities iit taking possession of any island as afore- 
l^id, shall be at liberty to*c#nteat the*Sfeme by a regulift’ suit in tlie Ci^il Court.* 

' iV* Aiw isian(^ of which possession* may hare been taken by the local 
Revenue anthefiities ,on .behalf of the Government 
Sabseqaei^ janotion to Section 3 of this Act, shall not be deemed 

meat right. ^ vern- havo become an aocesssion to the property of any 

• s person by; rea^n of such channel becon^ng fordable 

after possessioii of such island shall have been so tajeen^ • 

V. Whenever m island, of whigh possession shall hav^ been taken by 

Government under Section 3 •of this AA, shall be- 
aorc^r islands come attached to the mainland, Ffny jjerson having 

, an estate or, interest Jin any part of the lapaiian 

mainland to which ^ucli island may become Attached while it is in the possession 
of the Government, may apply to the Collector to take mfiasures for the construo- 
tiem of ways, patlis and roads on the island ; * the cc^ts thereof to be equally 
divide^'between the applicant and the Government. * 

VI. * Thereupon the Ooll<^ctor may require the applicant to make such de- 

posit of money as to the Collector shall seem 8«ffi- 
pphijant for ways to de- QiQTii^ and on such deposit being made, the Collector 
^^t^mouey, and ^aya to be ^ lay out and couBti^uct such ways, 

paths'aud roads in and through the island, as he may 
detjm nocesa|ry for securing access to the river or sea from the laud to which tho 
island may have become attached. 

Yll, **In -every case the applicant shall be liable to pay and make good to the 
Government one-half of the costs of laying out and 
constructing such ways,'^)aths and roads as aforesaid, 
and any moneys due fi*om tho applfcant under the 
provisions ol this Section may he deducted and retained by the Collector out of 
the deposit so made by the applicant as aforesaid. 

VIII. Every way, road, and path, which shall be laid out or appointed 

Ways to be ubl' * under the provisions afoi*e8aid, shall be deemed a 

y^ «. pu u:. public highway. 


' Oostfl of ways how to be 
borne.’ 


w V- THE INDTAJN^ ALLUVIOJST BILL^ 1881. 

. • 

^A Bill to define* and amend the law relating to alluvion, islands and aban- 
doned river-^beds. • » 

Wh»i'eas it ft expedient to define and nmend the law relating to alluviog 
islands and alUtudoned riveiiibeds ; 1# is hereby enacted as follows 


Short title, 

* « 
.^Jjooa.1 Extent. 

Ckantrienoeiuent. 


1, — Freliminary, 

• • 

T. This Act may b^ called 
-Alliwion ^ct, 1882 ” : • ^ 

It extends to the whole of Britis] 
and it shall come into force on 
Mai’cl^ 1882. 



‘^ogni- 
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^ 2. The Begnlution a*iJ Ralort* meu titled. 17? the, flfrst sch^dul^ here- 

^ ^ ^ annexed, shall btki^pealed to the extent Kpeciftili 

HeifealMea*otmente. the thii-d column. Reference to tW^RegnYUon^ 
Rules so repealed, in enactments ])as8t;d subsequently thei'eto, sliall *foe read \ 
made to this Act. ^ , *, • 

laterpratalioTi-claaso. * 8. ?n this Act. — ^ ‘ * 

“ island ” means land sui^unddd by water and capable of being 
employed for culti’^^ation, pasture ov other tusefrj purj>ose. It includes such land 
arising in a river or lake, submei-ged in the wet se*..Hon and visile Vmly in tlie 
dry season; but it excludes land arising in tjdal ri?^dl‘S, tidal lake§j m* the sea, 
submerged Wy the flow of oidinary tid^s throughout the year : ^ 

fN. If, W,*E. 231 ; 4 W. R. 41 ; 4 W. B. 352.^J, 

ffontage ” used with reference to a holding means the line or lines 
determined fqr such holding in the manner prescribed in the setiond schedule 
hereto annexed • ^ ^ 

and a channel is said to “fordable” when it does not exceed ’live 
feet in depth in the dry Reason next after the formation referi*od to and thitnigh- 
ont the twenty-four hours, , • > • 

’ [N B. 3 W. R. 95 j 6 Ben. 843 ] ** 


II. Alhnnal Land and Alfdnflomd Rlver-hrds.' ^ 

‘ 4. Whei’e from natural causes land is formed, by ini} /creep tible degrees, on 
Right to allilvial land the bank or shore of a liver, th(‘ sea or a lake, eithci 
formed on bank or fshore. by accumulation of matoidal or by I’ocession of the 

river, sea or lake, the owmei' of tlie bank or shore is entitled to the laud ,8o 
formed. 

When the formation takes place at the junction of two holdings, each 
owner shall be entitled to so much of the formation as lies on his side of a line 
di^wn through the point ^ junction and bisecting the angle between th^ two 
fi’ontages at thai point. 

Nt 5. Where an island is formed, from natural causes, in a river, the seai or 
Right to ittlnnds where a lake, eitlier by accnmulation of material or by 
neither channel is fordable, recession of the I'iver, sea or lake, if the island is 
separated fi*om each bank or shore by a channel not fordable at any point, the 
Government is entitled to such island* , * • 

[N. B. Ben. Act IV of 1808, 8. 4 ] ^ 

6. Whei^ an* island is formed from natural causes in a riv?r, j;he sea or 
Islands where one or both a lake, either by accumulation of material or by 
channels fordable. ^ recession of the i’iver, sea oi* lake, and is separated 

*fi'om the bank or banks 'ey a fordable channel or fordable channels : * * 

^ and where fi’oni natural causes any land is foi’med, otherwise* than by 
Land formed by ijeroeptiblo imperj^eptible degrees, on the bank of a n'veT*, the 
degrees. Bea or a lake, ^ith6r by accumulation of material 

or by recession of the river, sea or lakeij , 

and when a river suddenly^ ^'bandons its bed, ^ ^ .* 

P^coiiBia. r " [I«i. B. W. B, 1864, p. 103.] 

lanoc particle of the island or land so formed, or the river*bed so aban- 

* 'iver belong tq that ono of tlie riparian owners who can show a point on 
V. of^his holdkig nearest to such particle : « 

■ W n that^when the channel sepai^atin*^ an island so formed in a 
Burrotu, fcaiik is fordable and the channel separating island from tlie 

* ^ fordatle, the owners of the former bank shall alone be entitled 

>al^d: , « 
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« Vmvid^ Q/ltfto that ’when the line diriding the fonnati^n to which cmq^ 
in ^nti^ed Un4er thie section from the lomation to which anotheii* owne^is 
tied under ^tms section is an arc of a curve, the chor<J^ of Bradh arc shall foe 
stituted thei*ef or. * • • • 

* * • t 

„ • • III, — Mucellf^neoue. * * • * 

« • 

7. The* Local Government may, froAi time to time, declare, with refer-- 
Tower to declare where tidal enca to Uny tidal *river, where, for the purposes 
rivers end. • pf this •Act, the rii?er shall foe deemed to end and 

the sea to foegin. ^ . 4 » 

♦ Every d(^claratioTl made ntider this section shall foe pijfolished m the Official 
* Gazette, and shall tlWheupon have the fgrce of law. * And no su<jh declaration ^hall 

‘he cancelled or altei*ed save with the previous sanction pf the Governor- General 
ill Council, • # 

SavinsfH. ^ 8. Nothing herein contained shaft — 

• (a) affect any law relating to tho aiftsessmint of land-rovenue or the en- 

htmceineiit dl’ abatement of rent ; or • 

• [lleg XI of 1836/8 4.] , 

’ (f>) confer on any owner of a bank ov shore in respect of wSich he is here- 

by declaimed to foi^ entitled to abnvial land, to an island, or to an afoandoned 
river-bed, any title to such land, island or river-bed, better than that whif^ he 
has in^tho bank or shore , or 

^ • [Reg. Xr of 1825, s. 4.] 

(c) enlarge any holding granted by Gnv eminent, the area of which has 
fofeen fixedly any sanad or other document executed under tho authority of 
Government^; or ** 

* [Bomljay Revenno Cod©; s. 104, olaxie© (3). 3 

(fi) authorise any acts of private persons done^n order to divert cuirents or 
cause accretions ; or " ^ 

fcj aifthoriso any encroachments by private persons on the banks, beds or 
channels of navigable rivej-s ; or 

[Bong. Rog. XI of 1826, s. 6 ] 

prevent any officer duly empowered by the Local Goveammont in this 
foehaff from reiAoving obstacles whicdi apjiear to him to iritei*fei*c witli the safe 
and customary navigation of sucli rivers, or whicli obstmefc the pasB&ge of boats 
by trackingfon the banks of sucjIi rivers or othei‘ijise ; or * 

^ [Beng. Reg. XI of 1825, 8. 6 ] 

fy) preveirf, any ’officer duly empowered by ib<=} Local Government in this 
behalf ftom regullediing the clii*ecii*on and flow of such#rivers and the weseiwa^ 

► tion ana distribution of their waters ; or * 

" (k) affect the ri^ht of the Government cr a private owner^ — ^ 

to land formed on a site* which is pmved to belong to the Government 
or such owneis or * 

lo tho ancient fied of a riv^ which J5s proved to have belonged to : 
Government or such owner, iinniodiately befoi'e its abandoiynent. * » ja 
9. Nothing herein contained shall affect any definite and well -es^ifuces 
^ ^ local usage respecting^ the right to alluvlaiiirwfth a 

Local usage aaved, lan'ds or abandoned river J:>e(is ; but (j 

cases provj.ded for |f5y the PanjaJi Land-Eevenue Act, 1^1, secfionJ| 

^ den of proving^j^tich usage shall lie on the person alleging it. mt ^ ' 

[Reg. XT of 1826, «. 2 ; 13 Moo. I. A. 1; cowfra OudtTTaluq^ 

52 • ■ . . 
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^ lOh Ali laaid and islands foi'ined, and all rivm'-beds aliantldned, a» 

Sl^it o^ Crown to alluvial I'ospectively in seotiniis four and five, 'a^ad not yesM 
Iftudii, not hereiwjjefore iindor any of the jjrovisions hereiubrfpre co?x- 

provided for» ^ taincd, slnill S^est in the Groyernment. ' * ' 

[e {). ifsl^nds not lormed %*6m natuml canses], * ^ 

-2 p < ' 

T^E riUS'S: SCHEDULE, 

Ihpi^al Sf Eyiacimoniseiand 


• ’THE* SECOND SCHEDULE. 

• * . • * 

. • Ihfles fmr determining the frontage of a holding. 

(1) Draw* a rigid line connecting the oxtrcine points of the riparian boun- 
dary of the holding, and take tiiat as^lio^frontage, oxee])t — • 

(a) when such linej, or any portion of it lie^s altogether outside the i'ipaifan 
boundary of the holding, and any point on siioli line or portion, measuring aloj^ 
a pei‘iicndicnlf«i to it oreettd id such point, is further from such boundaiy than 
from the ripaxian boundary of any other holding; or , ^ 

when sucii line or any portion of it lies flltogothcr within the*j‘iparian 
boii<4dary of the holding, and there is any point on the portion of snoh boundary 
out olf by it so situated that right lines drawn from it to the extj’emitieB of suoli' 
line or poi-tion, as the case may be, contain an argle (;f less than 160^ ; 

in either of which cases the line or portion of tin* line, as the ca^p may be, 
must be rejected, and other lines substituted for it as follows * 

2. When the line or any portion of it is rej(*ctcd on tlie ground mentioned 

in paragraph (a), the lines to be substituted for it are to^be determined as 
follows: — . . 

Ei'eot a perpendicuhii’ to it at its middle point . cunncc^t iis cxtroinitios with 
the point where such pei^)enclicular intcjrsccts the riparian boundary,* and take 
^ those connecting lines as tlie fi-ontagc ahmg that portion of the hotindary, unless 
it should be found that there is ii point on cither of them which, measunng 
along the perpend iculai* to it erec‘tod at such point, is further from the idpanan 
boundary of the holding than from the riparian bounda»y of any*other holding, 
in which case that line must bo rejected, a poi’pcmdicular to it erected at 
middle point, and j*ight lines drawn from ids extreirjitic‘S to^Lhe point ovliere that 
perpendicular iiftersects the riplu-ian boandary of the holding, and so onr, repeat- 
mg the process, until such a series of right lincjs is obtained th^t n^ point Pn 
any one <of them, ineasm[;ing dong the jierpcii^ieulaT erected to it at such point, 
will be farther from the I'iparian boandary of the holding than from the ripaj*^ 
rian lioundary of any other holding. 

3. Wheu’e any line or poiti^n of a line js rc^jectod ^n the gTound stated 
in nnrairraph (b), the lines to be substitutwl for it arc to be uetermiiwMi as 

f e^i)llows.— . ^ # 

Luds Erect a pei'pendicular to it ai its middle poi»t • connect it^^ extremities 
Lver ox the point wliere such Jlerp'endicular intersects the riparian bQundary, and 
atidSt? connecting linos as the frontage along that portion of the houndaiy, 
foi|ud that right lines drawn from the extremities of either' 
\ ' - fovd^y* on the portion of the boundary cut #fE by it contain an 

34 Jumru t IGO'^, ih which case that ooimeOting'line mus|. be rejeoted’, a 

*♦ '*ected at its middle point, its exh’cmities cannected with the 
*al ' perpmidicular intersects the bouiidaiy, and so on, repeating 
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.jp,pf ' j^rooes^ tLutif m<ih <a of rigtt Him® is obtained thai^tbe right lines;||^ 

#0tJTAectii3|f the*ex^fpiiiities of atiy one of them with any point on the poriioa^^f 
the bounaary ofC by it will, in no case, be less than 160 ®-, 


Short title. 


Aot^II op 18«9 (B.C.) 

Passed by the Lieutenant-Governor ^f !ftengal in Council. 

[Received the A^s^ni# of Bfts Honor on the 15th Kay, 1889 and of His 
Excellency tjie Viceroy and Governor- General on the 15th June, 1889.] 

An J^ct for the protection of i^ie* right of fishing in private -skaters. 

• , Whereas it is expedirnl lSo i)rovide for the pro^ 

• ^’reamhlo. • . of firivate rights of "fisher/ j» ^ 

• It is hergby enacted as follows : — * 

1. This Act may be* called the “Private 
^ Fisheries P^tegtion Act, 1889.’’ 

Interprotatipn-claneo. 2. In this Act — , 

“ Fish includes shell -fish and turtles. 

* “Jf’ixed engine” means any net, cage, rap,, or other con tri^nce for taking 
fish, fixed in the soil oi- made stationary in any other way. 

Waters?’ • “ Jhivate wa t ers ” means waters — • 

00 which arc the exclusive property of any person ; or 
^ (h) ill which any person has an exclusive right of fishery, . 

and tn which fish are not confined but have moans of ingress or egress. 

6. Any porsoi^wlu) — 

*Ponalti©j8^ fishes in any private waters not Having a 

* right to fish therein : 

(1)) erects, places, maintains, or uses any fixed engine in private w^aters, or 
puis, or knowingl 3 ^ permits to be put therein, an^ matter foi* the purpose of* 
catching or destro^dng fish without the pex’mission of the pej;son to whom the 
right of fishery therein belongs ; , 

shall bo gnilty of an olTcjuce, and shall be punished for a first offence with ■ 
a fine not exceeding fifty rn]>ees ; 

and for a subsequent off once with imprisonment which may be simple or 
rigorous, for a not exceeding one month, or with a fine not exceeding two 
hundred I'upeos, or both : • • 

^ Providgji that n<ithing herein contained shall apply to acts done by any 
person iu the exercise of a bond fjde claim of riglA, or shall prevAut any pq;f*son 
from angling with a rod and Ime. or with a line only in any portion of %navi- 
gable river. * • • * • . 

4. •(!) Any fixed engine ei*bcted, placed, maintained, or used in contra* 

■ ^ PorMttiveof ftsed ei.ginos. preceding soction, and 'any fish 

taken by means #oi such engine, or otherwise m 
contravention of this* Act, shall be fqif cited. 

- (2) And such fixed engine may Removed or taken prossession of bj 

|he Magistrate of the district, or sin*h perso^*as he empowers in this behalf, 

^ 5. Whoever enters »?pon land in the possession* of au'^ther or uf>ou prij 

Entry upon £he land of an- waters with intent to commit any of Ih^ 
other or upon private waters specitiod in section tjiroe. sht^.! be punisjil^wfth a 
with intent to commit an not exceeding fifty rupees. 

offence. * * • 

*6. Offeucea, committed under this Act shall be oonsider0iypri>e 
* Offences under thi% Act con- zable offences” as defined m the «E Ctlmiaal * 

sidered “ oognisibl© offenoes.” Procedure. 




ABANDOipiD «IVEE-BED See BEREmCTIw.,. 
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under Fnylidh law — 
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* oay;inot form the sabjecfc of private ownership, before ,the eoil becomes n^ble, 196 — 197 
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ABA.TEMKNX— ■ "'A 

of rent for lands lost from a talook or an oocufianoy- holding by diluvidn, 242 — 243, 244 
ACCESS— 

' property of the Crown over the foreshore of the sea subjeot the right of, by litto- 
raj owners, or by the }niblic in certain oases, 58 
private right of, ^chned, 262, 263 — ^265 

reasons for the existence of, 262 ^ » 

discnssion of anthoritios relating to, 262 — 265 • 

» right of landing and crossing the foreshore at low water for having, to land, 265 — 266 
obstruction to the right of, when actionable, 266 

(discussion of authorities upon the topic), 266 — 268 
a riparian proprietor may have, to the sides of his wharf, so long as the adjoining pro- 
prietor does not fill np the water *apaooB in front of his land, 273 

ACOESSlO-t^ 

meaning of, under Roman law, 119 — 120 
ACCRETION ; See ABh0VION. 

AGEI ARCJFINII— 
what are, 100 
AGRI LTMITATl— 
what are, 100 

ALLnVIO : Seh ALLtTYION. 

ALLUVION-S' ■ ' ^ . 

^ * 

earliest i/rape of the rules of, discoverable in Hindu law, 119 • 

early Hindu law concerning, 177 — 179 
right to, not a riparian right, 201 — 262 
imder Rcffnan law-^ ^ ^ 

definition of, 1%0 
foundation of the right of, 121 
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AhhWia^^iOi^tinuecl. ) 

Momm tavi — (oont.mTipd). 

rig^ht of> where applicable, and where not, 121 — 122 
in lakes and poele, 121 — 122 • * ^ , 

. and avnlaion, distinction between, as <^iainted edt by Yinpii^s/ 122—123 
owners of qualified interests who could claim infreimetita by, 138 % 

increments by, liable to adrlitionaj tax, 1^8 
under French law — ^ 

definition of, 138 

' * 
formed on fbe banks of navigable rivers, btflongtai to the king, before Code Napoleon, 138-133 

when may a formatioli fegaMod as an, and when not, 139 — 14^, 

• Ik ^ . 

formed by«artififlial can^ps, belongs to riparian proprietors, 140 

formed in a canalised stream or a canal, does not acerne to riparian propridfcors, 140^ 
right of, not applicable to the banks of intermittent streams, 14<0 « 

cannot be removed by the State desiring to canalise a stream, nnltJss ripayan owners bo 
rom pen sated, 140 — f41 

right of usnfjirictuaries, legn^^ees jind secured creditors to, 141 
a vendee to, 1 41 

a farmer and of an emphytenta to, 141 * 

lakes and ponds, 143 


under Englihh , 

value and importance in India of the rules of English and American relating to, 146 — 1 47 

ownership of land gained by, from the sea and tidal navigable rivers, 148 — iSft 
moaning of the expresBion ‘ imperceptible accretion*, as applied to, 150 - ** 

fonndalijOn of tbe rule of, and tbo precise^iature of tbe rule, 161 — 133 , 
resulting from artificial causei, ownership of, 163 — 154 

rule of, app!icat?l0 to converse case of encroachmefit of water upon land, 1 54 * 

also where original limits of littoral or ripaiian estates towards tho 
sea or riv.^r are fixed or ascertainable, 151— 158 
togi'ants of land in the United States hounded by sectional lines, 158—159 
nature of right acquired in increments by, * 

becomes burdened with the servitudo of a public highway, (if anj, existing over thepa,iient 
land), whjoli if prolonged oiier the alluvion to the edge of water, 160 ^ 

apjortionmont of, amongst competing frontagers, IGO — 164 ^ • 

custom® as to medium lilura^of Severn being* tho common boundary between opixisite 
lijbtoral manors, notwithstanding changes in the channel by, or otherwise, l68 
aifil dereliction, border instances between, 168 — 170 
ownership of land gained by, from private streams, ^72 


under Hindu law — 
law of 177—179 

cording to the opinion Submitted by the Hindu law offioers to the Calcutta Sadder 
Jgwanny Adawlut in 1814, 179 

according to<i«age in Bengal, Mr, Harringtoi^’s opinion as to, 179 — 180 

law — ^ m * , . 

^^S^eported deoisions^jassed by the Calcutta Sadder Dewanny Adawlut prior to < 
iing, ist— 181 * 
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under Ay^lo*Jii4i<^ (oontinued), 

• owneralvj-p of/»181 • ** 

^iiKiVomfentum lateus of Gml law reoogniged by law of, 181 — 182 

effect upon the rule of, of 4h« omieeion bf tbe efpression ‘‘Imperceptible* from Eegulation 

• * XI 0^829? U2^1S3 *• . / 

rule of, in what oases applicable, 183 ^ 

• procifle natiuro of,il84 
qijaliflcation upon,*lS4 

.what ovidenoe sufficient to prove gradual accession, 185^ * • • 

height which an, iii/st attain before it ca^ form the subject of private pwnership, 189 — ^188 
* rosulting from artificial causes, ownership of, 188 • 

ig heeh or lakes, 188 

apportionment of, amongst competing frowtaggrs, 188r-192 
who are entitled to accretions by ? 192 — 194 ^ 

uatnre of interest acquirable in accretions by, 194 — 195 

ruie under lleg. XI of 1825 as to main channel of aViver forihing thd^constant, though 
i^uotuating, boundary lino between opposite riparian estates, notwithstanding alluvion 
and diluviou on either side, 227 — ^228 
iiierements by, asbcssmout of revenue on, 231 — 232, 233—234 

•' • ^ substantive law and procedure laid down in the 

Bengal Regulations for, 231 — ^232 
provisions of Act IX of 1847 for, 233 -“234 

to what, and 

* how far ap- 

• pli cable, 

, , * 234—235 

settlement of, with whom to be made by Government, 239 
prior to the Bengal Tenancy Act — 

asBossmont ol‘ rent on, law as to, 240 — 243 
• liability of holders su^^ordinato tenures created after the Permanent 
Sottlernont to pay additional rent for, 240 — 241, 246 
> aemhlc, holders of subordinate tenuresjoxisting at thh tim^ of the Permanent 
Settlement wore not liable to pay additional rent for, 241, 246*^ 
assesliAnt of addiLiotial or enhauoed r^t oi^ procedure for, 24i — 242 
, * • where such inoreqjents were 

refoi-mationa on olfi sites, 
242—346 
rat© at which, 
made, 242 

after (he Bengal Tenancy ^ct — • * ^ ^ 

'• liability to pay additional rent for, unless such increments 
viously belonged to the tenure gr holding^ was lost *] 

, otherwise, without any reduction of tlw rent, 

^effect of tfio provisions of the Bongul Tenancy Act ^ 

^ with regard to assessment of, 246 — 247 • 

period from which limitation begins to run in a suit 
of, 248 • • , 



pre- 
’^lurion or 


bho old ruiingil 


0 recover possession 
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'At-TEI MtTTATlO: See ABANDONED ETTEBvBKD. 

ALVfitJS feBLIOTUS : Seo ABANDONED KIVER-BB.6. 

APPOKTIONMENT— ' , * 

• c 

under Roman law^ % 

'Of island among competing: fronf^agefe, 127 * ^ r 

a second island rising between tbe firi^t and iU© opposite mainland, 127 , 
under Jmtrican law — • • 

of allnvions among competing frAntagers, 160 — ![.64 • 

v/nder English law — 
of • snperifuous * nc^fce 

• land gained dereUotion of a private ri^r, 172 
islands forncw^d in a j^ivato river, 173 

imder Anglo-indian law^ 

of allnvion among competing lirontagQrs, K18 — 192 

abandoned rivor-bod among oompotiug frontagers, 197 

APPROPRIATION : See NATURAL STREAMS. 

theory of title to the water of natural streams by, 303 — 306 

AEWJICIAL STREAMS— ‘ 

* definition of, 327 
ownership of, 327 

acquisition of right in, by grant, by the originator of the stream ns ngninst his neighbour 

over whoso laud it is caused to flow, or viof^'f-fei’sci, 327 ' 
by proscription, by the originator of th^stroam as against kis noigb- 
bour over whosedand it is caused flow, 327 

as against the originator of the stream, l?y his 
neighbour over whoso land it is caused to 
flow, 328—335 

in temporary artifiviial streams, 328—531 
{Arhm'Ujht y. OcK), 328 — 330 
{Greaireax v. /frti/u’ardj„330— 331 
in pormanont artificial streams, 331 — 335 
{Uolker v. Poritf), 331 — 332., 

{Hcfherts v, Rickards)^ 382 
fURameskur Eingji y, JKoon^ 

^Behary Battuh)^ 832 — 334 * * 

, {Rayappany. Virabhadra}^ 3d4s — 835 

right in, on severance of estates, 3SA — ^380 ^ ^ 

(disenssion of authorities upon thei topic), 837—339 
right to scour or repair the channels of ^ or dams in such chaun^s, 339 ‘ 

^SSSMBUTI Seo A{,LDVION. ■ * * * 

on alluvial increments, substantive law and procedure laid down in the Rogu- 

• * lations for, 231 — 232 

provisions of A«.t IX of 1847 for, 233—234 

* to jprhat aufl how far ap- 

G plicable, 2347-236 * 





■EOT — (06%tmued). “ ^ , , . • ^ "A 

^ <m re^dnnafcionfl an/tn^g^Asil »ito» ot permanently- settled 

* •A.ot IX of 184^, Oovemm'ent not entitied to impose additional ^ 

• nor enti<b}od to do sd, since the ppssit)^ of Act IX# 

236—239 

* o^retit on alluvial incremtnts, law as to, as it stood prior to the Bengal Tenanb^ 

Act, 2*0-ii8 • 

ITOLftlO :• SeS AVUtiSlON^ 

ITOLSION— ^ 

definition of, aoootding to Roman^law, 1 S 2 ^ • 

alluvion and, distinOfion between, acoordigg to Roman law, 122 — 122#, 

• ownership of land severed by, according to Roman law, 122 • * 

• French law, 143 * * 

• , • Ei^lish 171 

• Anglo-Indian law, 209 

BANK OF A RIVER— * . . 

anJ water correlative, 75 

t definition of, 75 • * 

, landward boundary of, 75 

, , rivorward boundary of,, 76 ' • 

t/Ast for determining, 70 

^i^fishermAi, as such, have no right to dry nets on, or use, for any purpose 
, necessary to P^lung, 96 

but such right ina^ be acquired by prescription. 96 

nnd^r Roman law — ^ ^ • 

^ belonged to the proprietors of adjoining lands, subject to the use of#thp public for navi- 
gntion and other purposes, U>3 • 

could nut be used by thi\ public, as of right, for drying nets utuI hauling thorn up from the 
river, 303 % 

umhr Frttnch Zaif'— , ^ 

•belonged to the owners of the adjoining lands, 104. — 105 
limit whlih acptu’ates bed from, 1U4 — 105 ^ - ♦ 

tiwder law — ^ ^ 

ownership of banks of a\ori-Udal nasAgable river, l09 , 

, , J/^nder A'^ijla^hi^dtaii law — 

, ownership of banks of a navigaVdc river, 115 — 1 16 

.s'j”’ • • • 

/.-^BATHING-ailAtmS See LANDlNiMn-AC^j, WHARVES. 

ARU eA'UARIES— ^ 

‘ teste for dotorniiaing teiTitorial oUarncter of, 27— 30* • ^ , 

sovoreignty'aucl domiuioji ot tiro circumjacent Htuto over its territorial, 80 ^ 

BEACH. Seo FOJIE^OKE. \ * * 

bei5 op a navio^ABEe uivfin— * 

ownership of, uu^er Anglo-ludiaii law, 110 — 113 

S3 . 
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BEU OJ? A mVER- 


c definition of, 78 *1 ' ‘ ' * 

fytfeot of Bnddon change of the, on ownership of lands newly ooonpieiS', 167*-16S 


L prior to 1 Anne, o. 7 alienate ahyr portion of, hot cannot do so since, witHottt r, 
tion of FarHaTnent, 9fl ‘ , ^ ^ c c 


BED OF A TIDAL, NAVIGABLE RIVER— 

Crown could ] 
the sanction i 

ownership of, under English law, 84 — 91 * * - , 

foundation of, "91 ' ' ' * 

effect of sudden change of, on ownership of lances newly., <X'!Oiipied,‘167--*16S 

BURDEN OF «PROOF : See LIMITATION* 

r ^ V 

of possession, in a smt to #eoover possession of land, 2 19—263 

OHANNMi : l«e ARTIFlOlAL STREAMS. NATURAL STREAMS. 

• • 

CHURS : See INLANDS. 

COLONIAL COURTS* JURlgDICTION ACT, 16 
COMMON FISHERY: See FlfiHRJlY.* 

CONSTRUCTION : See FORESHORE, GRANT. 

-> « 

CRC^TN GRANTS: See FORESHORE, GRANT. 

CUSTOM; Bee PI&HERY, FORESHORE (of the eea), MEDIUM FILUM, PSOFiT A 

PRBNDUE, USAGE. 

ae to modiam filum of Severn being the common boaudary bo£weon opt.l'jite littorU 
manors, 168 

derelict land, under English law, cannot as a goaeral rule bo clair^od by a subject or the 
' lord of manor by, 168 ^ 

seoM, under a grant from the Crown, or by prcjscription, 108 
rule under Reg. XI of 1825 as to main channel of a river forming Iho constant boundary 
line between opposito riparian csstates by immemorial, 220 — 227 
different kinds of, in the Punjab, 227 — 228 
must be clear and definite, 228 
such, merely local, 228 

DAMAGE : Seo NATURAL STRE4MS, • w 

whether proof of actual porceptiblo, essential to sustain an action for d^turbanoo of 
right to natural streams, 306 — 307 « / • 

whether apprehension of ^ssible, necessary, 307 * • ’ 

DAMS:* See PISH. 

DEAEAH SUBVET •• See RIVER. . 


•jRl 

— “4 . 


■ilRELICTION : See ABANDONED RLVH-R-BBD. 

FrencL law — ^ 

l8ml^aine<| by, of the sea, belongs to the State, 142 

* of a portion of tke bed of a river, belongs to the riparian proprietfu , 14i2 

' fc ( m ^ 

v/nder*En<flisk ‘ • • 

of tl^) jr of a tidal navigable river, ownership of laud gained by, 164^165 
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^nder Ei}>f^l{ih*lmo^(Qontmned,) ** . 

. land left by# cannot as a general rule be claimed by a aubjeat or Ior4 of a manor by 

caBtom,‘l68 , * ^ • * * 

* # 

aecuSf if oIhihIo^ Ijy grant flrvm ibc Qrown, or by prescription, 16S • 

• alluvion and, H^irdej- instances befcweop, 168 — 170 

of a portion of, the bed of a private river, ownersh^ of^land gained by, 172 
of a ptjjvat^ river, apportion me ut of land gained by^l72 
under Anglo-Indian law — * ^ 

real nature of, 196 * * _ ^ 

^ of the bed of the ^ea, or of ttie bod of a navigable river, land Ipft by sudden, belongs 

to Government, 195 — 196 • ^ , 

, seensy if a private individnal has aequirfed a ^gbt to tlio wliolo 

or to a portion of the \|ed, 196 

of a non-navigable stream, laud left by, ownership of, under varying cir- 
cumstances, 196 , 

left by, caniioc form the aubj(3ot of private ’ownfership before-^he soil becomes 
ijsable, 1146-197 

of th5 bod of a river, when it is not Aio exclusive property of Governmoni or of a^^ivate 
^ • individual, apportionment of land loft by, 197 • ^ 

'diLTJVION: See alluvion, POS^SESSJON. * ^ 

abatement of rent^br lands lost from a talooL or occnpnnoy-holding by, ]>rior to the Bengal 
Tenancy Act, 242 — 243, 244 

*• • after the Bengal Tenancy Act, 244 — 246 

BOMINJON— • • 

nature of, over territorial water, 20 

, , baj'B, gulfs and estuaries, 30 — 31 * 

DRAINAGE: See SURFACE WATER AND SURFACE DrIiNAGE. 

DBOIT: See FLOTSAM, JETSAM AND LIGAN. 

EASEMENTS.: Seo ARTIFICIAL STREAMS, NATURAL STREAMS. NAVIGABLE 
RIVER, PRESCRIPTION. • • 

* iu uatur^ streams, nature of, 321--322 ^ 

• acquisition of, by grant, 322 * ^ 

fgr^ limited period or on condition, may be acquired, how, 322 323 

ac(juisition of, J»y prescription, 323a-32‘^ • 

acquired by prescription, extent of, 32l 

acquisition by prescription of a right to pollulo the water oi'*natuml 
t • streams. 324 — 325- 

‘ iij arfiftcial sireams : See. PRESCRiPTlOf^.^ 

in Vospoot#!' surface Si'ain|jgo, 826 ^ ^ 

subterranean percolations, 326 * 

extinction of, by unity of absolute ownership, 339 - 340 

alterations in tilic dominant toiiomenfl^ 340 
dSfiux of l^mo or •fulfilment of condition, 3i^ 

• express release, 340 
•abciudonuiciit, 310 — 341 
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EMAJrKMENTS— ^ ^ V 

/jiguinst the encroach me lit of a river, eictewt of right of ripariaTi p3*oprie^« erect 

and, 341—842 O ' 

• • ,** irweawe of ordinary floode, 841 

^ ^ c \ * '' extraordinary floods, 842 

the sea, extent of right of littoral proprietors to ereo: 
waUri*and, 3i2 ' * e 

obligation of frontagers to nhiintdiii and repatr, dooe not exiat at Cornflioi^ Jaw, 842, 

* • t Tahor)i 843 

I ^ may arise proBcripticm, t»i»nre Or cus- 
tom in England, 343 
.bj' pr^cription, or tonnro, OJ 
by the aecoptence of inom^ 
from Goveii'nieiit fGr tht 
■main ten anco and repair, of 
for the public benefit, ir 
India, 843 . 

(Nuller GhxuuUr Bhufto Joten 
« , dro Mohi^i Tnijore^^, 843 — 34-3 

extent of, in case of ordinary and ca 
• traordinary floods respectivi ly, ^44 

EiSTUAIUES: See BATS, GULPS AND ESTUAKIE8, 

EXTEIIRITORIALITY— 
of ships , 5 

EXTtNGUISnMENT OF EASIilMENTS: See EA«^<RMENTS. 

VeKAE NATUllAg. See FISHERY. 

FERRY— • 

right of, not a riparian right, 261 
essential nature of, 201 

* FISH : See PRESCRIPTION. 

« «. 

unde't Eriijlinh un(f Am^ncan lawn — ^ 

obstruction to the ^lassage of, by^ Uie erection of weirs or other eagities, actionable, 867 
Erection of dams or other similar atmctiirea for mill purposes^ in so fax as they obatrucl 
passage of, regulated in ecvoral stales in Arierie,a, by po^tiVe legislation, 3ii7 
In America, jnill-owners"*are required to keep fishways in the dame, 3fi7 * ’ 

c 

unClr Anglo-Indian law— 

riparian proprietors not allowed by erecting dams or bunds Jfx irrigation or manufac- 
ture, to obstruct the iiassage of fish ]jp a itver, to the prejudice of other persons, ^377 
nor owners of fishery allowed to •tix* any contrivance in soil so as to obsri'^ot th^ 
^ pssfipgd of, to the prejudio(?*of ofcTior person?! 877 • 

nor in a stiearn where the water dries np occasionally is the owner of*' the bod entitled 
* to cobstruot in it resorvqjrs for, and surround thorn by lines of stakes, eo as tc 
^ injuriousl^r affect th^ rights of other iiersons, ^7?— 37B * 

fiaheriftoii and others have a right to drag np^tlieii* vessels aboje tho iwach of thi 
* tidoi, tipon the ba|fks, for security and for repaiis, (>2 ^ 



mny be repainted ^by custom, e. jjiT^hale 


^#I8HE6MEIT: ScgNETS. • ^ * 

' of a «'ea village may by immetnoiiial oasfcotu bav© a right to beach their boat« in wmtgJ?*oa 
gifotrtid adjiitiiog the foroffhore, 62 ^ ^ 

B'lSHB)tt*r^*.S©©’j*I 8 H, FlSrOMlMEST, JULKUR, PROFIT k PEraDRB.* 

♦ property of the Crown o'sier the foreaher^ of the ^oa ia subject to the public ri^ht of, ^2 — 6 jil 
* in^ht of, not a riparian rigtit* 261 ^ • 

faaeotiaJ nature of, 346 
predial or iprntorial, 346 • 

right of, when itfdeponti?^^ of tho* ownerahip of^tbe subjacent »oil, is either a common 
• right, or 41 proftt a prendre in aliono solo, 34^ 

inodes' of origin of such, 816 • • • • 

OTiuniei'Jition and definition of iJifForont kinds of, under Engflsh list^v, 346—^47 
^stiuction between each of such kinds of, 347 — 34K ^ 

<f)Tnmon or public fishery, what, 346 — 347^ 

. several or separate fishoiy, what, 347 * 

free -fishifry , what, 347 
common of fishery, what, 347 
A, %ri ike hi(fh sea — 

• comifion to all mankiud 34S 

over any portion of the high soa, 

fishery in Greenland, 348 — 3^9 ♦ 

w the territorial wafer — • 

right ^^belonga 4o the adjoining littoral atai/j, 349 

in the territorial water of Great Britain, common tv all the subjects of the realm, 

’• • 349 

exclusive, may be acquired by a subjeq^ 
by prescriptiou, 349 

* jf 

of India, common to all thsi subjects, 349 

subject to the riglit of Governineut to appropri- 
ate the soil oi the bed within the marine 
zone, or the fishery within that limit, 349 
• i^xtont of, 849 , 

the foreshore of thf^fieuy and in tidal nai'Hfable rivets, under English law — 
right prima facie vested in all the subjects of the*. realm, 350 

• but sTibjoekto the paramount interests of navigation, 62 
thSoricR as to'he origin o£*tbe, 350 — 361 9 , 

extent of, 351 ^ 

may bo exercised, mode in whiok, 361 
foundatiom of, 351 — 35S ^ 

(discussiou of authoiitios upon the topic), 352 
lipblic, of alteration of the channel of a tidal navigable river uiion, 352 ~-Jy 

prerogative of the Crown lo appropriate or grant several* anterior to MagnU Oharta^jW^ 

roBtrained by :jlagna Charta, 
which, however, Jeft untouched 
kappropriakions and grafts made 
prior to t£e roigu of Eoury 
•53 • • 
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FlSHfirfY — (Oontjnuad.) j 

omr the foreshore of the eea, ant? in tidal navigable rivers^ under English (aontitxneidi,) 

^ in what cases may a^fclaim by a private individual to a aov|5ral fishery be B%r$5d — 

reversion of a several fishery to tho Crown, forfeiture or otherwise, 354 * * 

* modes itt'Vhioh a right to rt several Mii^ry mjfy be claimedtby a subject, 356 
nature of proof requisite in es^h case^ 3®5 
kinds of several fishery, 356t • “ * 

, nature of each kind of several fishery, 856 — 857 
does the right to a several fishery, raise any presumption as to tho owpei’ship of the 
snbjncTont soil ? ^^-358 ^ * , 

ownership of a^ several fisheiy, effect of tlj^c. shifting of the ohE&uel of a tidal navigable 
river upon, ^358 • 

{Mayo%of (farlid^ v. Qraham), 358 — 859 
free fishery, 359 — 860 * ♦ * « 

restrictions upon the rqpde of enjoyment of a sovoral fishery or of tho public right of 
fishery, 300 ■* 

« ti ,, * 

in non-tidal rivers and streams, nndrr English law — • 


right of, prim4 facie vested in the riparian propwctors,‘*360 
r foundation and nature of, 361 

onum€frntion of tho different kinds c^, 361 
ambiguity of tho term * several fishery," when applied to non-tidal waters, 38l 
modes in which a several fishery may bo created, 361 

does the right to a several fishery raise any presumption as to tho ownership of tho siib- 
javont soil P 361 — 364 * 

several fishery in one, subject to a limited riglit in another, 364 * 

free fishery, 364 

does not impcxrt ownership of tho subjacent soil, 364 
franchise fishery, 364 — 365 

right of, effect of shifting of the channel of a non-tidal river upon, 3G5 — 366 
{Foster v. Wrhght)t 866, 367 

restrictions upon the exercise of, in th^rse non-tidal risers that are navigable, 367 


in navigable rivers — • # . * n 

under Roman ^aw, right to fish ‘in perennial rivers, whether navigable or not, common 
* to tbe public, 369 , ^ • 

appropriation by the sovefreigii*m feudal times of, 3G9 

„ but individual citizens possessed the liberty of fishing with an ungic^ 369 
public right of, rehabilitated in Franpo by ^ho Code Napoleon, 369 
also recognized in some of the atatos in America, 570 

.t 

under Airglo-Indian law — 


right of, juiiiiS- facie belongs to tiio public in Indfe, 370 ^ 

mode of enjoyment of, 370 

occlusive ' right of, claimable ^by private individuals by grant from fiovernment or by 
^ a , m pr(^cription, 371 

nature of evidence requisite to proVe acquisition of ,^71 — 373 
doescuot import a right to the subjacent soil, 372 ^ 
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ppijty— 

' . v/n4er A^lo-Indian law^ {coiittiii’iaeclj*) * • 

eatiiluftWe k^it of, or publio^ right of, ©fPoct of the ^shifting of, aor of ai^jr othOr 4>hange 
^ * " in, the <!hanneJ of a navigable river upon, 372 — 374 

outi^nt of ^cifiions uppn the topic in Bengal, 374 < 

« remarks npon the rule established by those 

* decisions, 374 — 376 

• • ^ • • • 

iW) imn-n$ 0 ^igd!ble riwsfs or sf^^awnj und-ev Anglo-Indian iaw — * 

primA facie vested in the C^ier of ttie subjacent soil, 376 ' 

* • * * 

^territorial fishery, 376 ' 

incorporeal fishery, ^7G * ^ 

> modes of acquisition of, 376 

to,.w1ibnijAes the right of, in streams flowing between two estftfces, lelong ? 376 
kght of, 3oes not import a right to the anl^acent soil, #376 — 377 
right of yie Tholcfor of, to the subjacent soil, modes of deternjjlning, 377 
grantee of the entire jalkur or fishery of a pergunnah, 377 

• • !• 

.n hiAws and ponds — 

right^f, in small lakes, ponds pr poqjs, belongs to him exclusively in whose lands they are 
situated, 378 

• * if they lie on the common* bonudary between 

*’ ' , two estates, belongs to the proprietor of 

^ each, in iiovernlty, usque medium filam aquae, 

^ .878 

in lar|}e non-tidal navigable lakes, under English law, 378 — 381 
• * American law, 381 

• • 

in p<.mds, lakes, &o., generally, under Anglo-Indian law, 381 — 882 ^ 

8. Topici relating to fights of fishery in getberal — * 

whether right to compensation exists for loss of right of, when the subjacent soil is ac- 
quired for public purposes, 382 — 383 

in gross, ^Joffjish Proscription Act (2 & 3 Will, IV. o. 7l)1bofc applicable to, 383 

may under English law, b(f acquired by grant, presoriptiofl at Common law, or 
tfindor the doctrine of modern lost grant, 383* 
as well as other kinds of fishery, before the Indian Limitation ilct (XV of 1877), 

* ,h^d to be an interest in immoveable property, and capable of being 

acquired by q^ijoyment for 12 yeillts, ^88 * * 

seousy after the passing of the Indian Limitation Act (Xt" of 1877), 
which proscribes 20 yj^rs for acquisition of all kinds of rights 
• of fishery, yicluding right of, 884 j 

• • Indian Easements Act (V of 1882ft]^t applicable to rights of, 384 

cla'im by o^nctaatin^od^of inhabj/^ants, or by the public, or any porticw of it, by 

of custom or immemorial usage to a right of, in private ^'aters, or^in the sevwal 
finery of a subject in a tidal navigable river, is void in law, 885 * » 

^ first reftflon for the r^le, 386 • . • ^ 

8^ond7*eason fqrthe^Ale, 386 
^ confttionts on the second reason, 386—887 
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— [Continued.) t ' * 

fi .•* XojptVs relatimj to riyhta of ji,»hery in general, (contiIi!i©d.) 

if Bijch olaitot is made against a boroagh corporation owning a B^Yespal frsbcry 

fidal naTigabJo river by prescrijption, presxippoeing a grant froto^tljiB Crowi 
• 887—388 r ‘ ^ ' 

{Goodman y, Mayo * of Saltash), 387 — §90 

claim by the inhabitants of a village or pergunnah, by virfcao of ancient to fish i: 

heeU or lakes eit^iaied within the village pergnnnah,* as ^gah*8t th 
za mi Ildar, is void in law, 390—^91 * 

^ ^ {Lnchmipui Sing v. Sadaulla Sashyo), 390— 

C. ^Semedietf for di^fmtance^f nghta of fishery — • ^ 

I . C^vH JKe-Mfid%eH^ • * *'* * 

nature of, a^ro|itiato«t,o each of the several kinds of, according to English 4a jy, 391 
prescribed by the hiv^in India, 34f2 ^ 

section 9 of the Specific Relief Act inapplicable to incorporeal fisherj^ 392 

II. Criminal Proceeding^-* ^ \ 

Homan law mg^arding ferae hatntao, 392 — 304 * 

gOTioral principle's of law regarding ferae naturae, 395 

fi^visions of rJie English Common law rogurdiiiff ferae Vaturao, 395—336 J 
• {Blades v. Higgs), 396 — 397 

♦ liability of a trespasser ff»r capture of fe^rae naturae, 897 

Larceny ConKoli<latioii Act, (24 and 25 Viet. c. 96) i, 24, 397 — 398 
summary of the decisions upon tho section, 398 • ^ 

Anglo-Indian law regarding ferae naturae, 398 — 399 

cases in which capture of fish does not constit^ito any offence under the Indian Pena 
• Code, 399 * » ' 

section 145 of tiie Criminal Prooedure Code, how far applicable to rights of, 399— 4<0() 
FLOODR: See KHHANKMENTS. 

flotsam, jetsam ANO LiCrAN— 
defined^ 04—05 ^ 

in what cas<!s prpporfcy of the Crown, and in«wh 4 t cases tlroit of the AdAiraUy, 66— ii8 

'‘FLOTTABLE’ K1V§;R— 

what is a, 104** • 

Fr.OwW WATKR- Sop ARTIFICIAL STUKAMS„ IS'ATURAl/STttlSAMS. * 

^ “ « * • 

FLUMRN— ‘ • 

C 

7T I caning of, 98 

FLIT n ALIA TNCKEMENTA— 
what are, 147 

aCAJlILITY-B- , ^ 

of a channel ought tu refer, point, of time to wliich, 200 ^ 

t., * (oTcaudnation of cases bearing upon the topic), 201 — 204 , 

FORDABLE* CHAJsNEL- FORDABTLITY. 

• projnible orign^of tho doctrine of a, 1’99 

wUifl, 199|; *200 ^ 
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^ first tj^owru up, tor 


^OEDABllSl fimTSimy^iq^niiin'mi,) * 

requiBiiee of .a stmt definition <>0| 200 
« existenoa or Q|fieivmso of, to bo aeoertained wla#n 

, * * deternaijin^ the ownersifip ot it, • 

p * {examination Of o^s bearitif upon topic), S^Pl-- SOifr 

* ^ iwliat, aocording^to tbo AUimon BiUs of 1879 (bi4 1881, aO6-'206 

KOREiaN S^IPSt- • , * . . . 

iTin8difltion*over, IJ. • « 

POBBSHORB* Bee ACCESS, PISHBEMEN, PBHBBT, PEOPIT A PBBNllEE. 

ojmtkti fi^a — 

eigftj^oation of the form, 3^ • 

oxteiAt of, determined by the tides, 33 — 84 
laiid^rd ifmit of, according to Eoman law, 34 
• • ' French la^, 3^ 

. • English law, 35 — 37 

^ aeaward limit of, iwjcording to English law, 88 • 

ownership of, according to Roman law, 39 — 42 
• ft . English lay, 43 — 45 

t French law, 45 

, • Anglo-Indian law, 45 

may belong to a subject by grant of prescription, 45 — 4C 

theories as to the foundation of the prima facie title of the Crown to, 46 — 47 

nature ^^ho right of the Crown to the, 47 — 48 

right tC^ under grant, 48 — 50 • 

. rule for the coustrtethm of grants ot, from the Crown, 49 
power of the Crown to alienate portions of, 49—60 
, right to,^cquirable by prescription, 50 , 

* enumeration of the several acts of user exeroiseablc over, 60 

• value of each of these acts taken singly as well as jointly, 62 — 54 

natnro of evidence requisite to establish title to, by proscription, 54 — 68 
property ^ tXo Crown over the, 6q^jo<4; to tho right of access by the littoral owners, 

or by the public, 58 
uavigntfon bj the public, 5^-62 

, fishery by the public, 6^03^^ 

public not entitled to sand, sbell^and soa-weed frogi, 02^ « ^ 

neither the inhabitants of a town*(aninoorporated), nor ^he general public caji claim a 
^ right by custom, or prescription to tako sand, ^shingle, or cut *aeaweed froiA the 
63, 384—386 . • ^ 

secus, a limited claim by the fhhabij^arits of a borough, although unincorporated 
may be valitf, 63, 385 * • ‘ 

grant of, does not carry a rlfeht to wfbek, nor vice voi%^, 65 ^ * m 

right to take wreck implies a right to cross the, for the purpose of taking it, 65 
« *■ 
of a tidal river-^ 

definition of, 76 — 7> 

Is a partf of its bed, 82 

righj, of landing and crossing, for having access to land, 265—866 

54 
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j FOBEisORVl—lOontiniMd.) , • ‘ , . 

A tiM navigahle river— ‘ '' 

^ ownership of, under English law, 91 — 02 , ^ 

Crown could J)rior to 1 Anne,#. 7 aliehat^ any portbn of the bod and, bWiisoannot do’ 
• sinee, except with thd sanction ctf Farlia^tnent, 92 t j, " 

ownership of, under American law, 109 , ' 

^ Anglo- IndiaiU law, 115 ^ 


FREE FISHERY : See FISHERY. ' 


diatinotiod between jejeral and, 347 — 348 ' 

sometimes used Jpterohangeably with sever^ fishoiy* 348 


% 


FRONTAGERS : Sbg 
GRANT : See AI 



^-VLLUVION, EMBANKMENTS, ISLANDS. 

CIAp STBiCAMS, ^DERELICTION, EASEMElip’S. FOj 


from construction of, 48—49 • » ^ 

of 1^^^7 j, «d by a non-^dal riveft*, rule of construction of, 94—95 / < 

reason for such rule, 94) and note. “* 

of land bounded by a tidal but non-navigabhe crool^, in the absonco^of exprtjjs words to 
the contrary, carries the soil of the creek ad medium filum, 95 '' 


GULFS : See BAYS, GULFS AND ESTUARIES. 
HIGH SEAS, THE— 


oompmn to all mankind, iinder Roman law, 3 * *• 

open to universal depredation in ancient times, 3' t 

exclusive sovereignty over different portions of, claimed by different states in* later 
“ ages, 3 — 9. ^ 

reasons respectively assigned by Grotius, Puffendorf, Bynkershook and Yattel for the 
doctrine of freedom of, 4 — 5 f 

common to all nations for navigation and fishery, 5 — 848 
exclusive rights of navigation and fishery over^ aoquirabl|J by treaty, 5» 
jurisdiction over ships on, 6 
soil of the bed of, •common to jjl, 6 
^portions of the bed of, presoriptible, 6—7 

c 

'INOEEM'ENTUM LA TENS— ' c 

what is, according to Roman law, 121 
English law, 16C 
^‘Anglo-Indian law, 181— 18i3 


^NSULA N^TA : See ISLANDS. , ^ ‘ 

IN-i^jaRNATIONAL LAW— 

respective province^ of munimpal and, over waters, 4—2 

^ ‘ ' c • • - 

‘ INUNDATIO : feoe INUNDATION. 

" P f 








